
whether RBOCs should be allowed into !be long-distaDcc market is nOl relevant to the issue
of whether AT&T should be classified as non-dominanl.

V. CONCLUSION

163. In light of !be above, we conclude that AT&T bas demonstrated that it lacks
market power in !be overa1l interstate, domestic, interexcbange market, and accordingly we
gnnt AT&T's motion for reclassifK:aJillll as 1 non-dominaut carrier. We also accept all of
!be voluntary coounilllleDU stated by AT&T in its September 21, 1995 Ex fJlK Leaer (and
clarified in its October S, 1995 Ex fJlK Leaer), and order AT&T's compliance with those
eommiImeots as stated in its leaers. We DOte that AT&T's failure to comply wilb its
commitmea«s may RlIU1t in the imposition of fiDes or forfeilUl'eS upoo AT&T (puISlllDl to
Scctioa S03(b) of the Act) or 1 revocatioa of its Iic:aIses (punuaut to Scctioa 312(1) of !be
Act).'" In Iddition, we will reject as lIIII'eISOOIble lIII its face uy tariff filing that
contravenes AT&T's commitmeDts. AT&T remains bound by the Act and our rules, and !be
Commission remains committed to enforciDg those rules through our iIIvestiptillll and
complainl procedures.

164. Our reclassifacatillll of AT&T as non-ilomiDUlt will result in the removal of all
of its domestic resideaiaJ services from Basket I, 800 directory assistaDce service from
Basket 2, and IlII10g privm IiDe service from Basket 3, leaving AT&T's iDteraational
servica in Basket 1. Coasequeatly, adjustments will bave to be made to AT&T's API, PCI,
and eenaiD SBJs for Basket 1. We delepte authority for making the necessary Idjustments
to the CommOll carrier Bureau.

165. Our decisioo in this Order relieves AT&T of the rrporting requiremeots DOW

imJlOSed lIII dominaDt carriers. AT&T will instead be IUbject to the same minimal rqxnting
requirements that Ipply to non-domiDUlt interstate common carriers. Currently, interstate
common carriers with Ulllual revenues in excess of S100 millioa lie n:quiRd to report their
tOIaI UIIIua1 revenues and their total investment. This report allows the Commission to tnclt
market sbares 011 U UIIIua1 basis. We expect that, in the absaIce of the more detailed
infonuatioa we bave collectcd in the past from AT&T, this iDformalioa may need to be
sligbtly augmented in order to provide us with the infonuatioa we will need to enswe that
!be industry cootinues to be highly competitive. We delepte to the Chief, Commoo Carrier
Bureau, the task of decermining wbat~ infonuatioa should be co1lccted from
interexchange canien, and of esl3blisbing u appropriate rrporting requirement subject to
approval by die Office of Management and Budget under the Paperwort Reduction Act. We
expect uy such requirement to be limited and IIOII-burdensome.

.., Ss 47 U.S.C. ft 312(1) and 503(b); 8cMgtjoo of the 1m.... of Pus Won! Inc,
76 FCC 2d 46S (1980), JfI:d IlIb IIllJL Pass Won! loc y. FCC, 673 F.2d 1363
(D.C. Cir. 1982) (COIDDIlIII carrier license revoked based 011 carrier's deh"berate
misrepresentation to the Commissillll).
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166. AT&T's share of interstate ca1Iing is published quarterly and bas provided 1

useful iDdicatioo of the rapidly increasing competition in the interstate market.... We believe
this information should cootinue to be available until the Commoa Carrier Bureau bas
determined wbat additional infonuatioa, if any, should be coUected from interexcbaDge
carrien. Accordingly, we direct AT&T to continue to report its intentate access minutes as
it has done since 1986....,

167. In order to ensure an orderly transition, this Order will be effective 30 days
after its release.

168. Fina1Iy, as noted above, we intend to initiale a new proceeding to identify
specific areas of the interstate, domestic, interexcbange market that may IlIise policy
concerns, and if there lie uy, to seek COIIIJJIeIIl lIII possible mDedies. In addition, we will
closely moaitor all of the areas where AT&T bas made volWJtary commitments. To the
extent necessary or Ippropriate. we will institute proceedings to continue to proteet
consumen.

VI. ORDERING CLAUSES

169. Accordingly, it is HEREBY ORDERED that AT&T's moollll for
reclassificatioo as a DOD-domiDUlt carrier in !be market for interstate, domestic,
interexcbange telecommunications services under Part 61 of our rules is heRby GRANTED.

170. IT IS FURlHER ORDERED that AT&T sha1I comply with the commitments
contained in its September 21, 1995 ex IlIIIC letter from R. GeranI Salemme, Vice President­
Government Affairs. to Katb1een M.H. Wa1ImUI, Chief, Commoa Carrier Bureau, Federal
Communications Commission (and clarified in AT&T's October S, 1995 ex IlIIIC letter from
R. Gerard Salemme, Vice President-Govemment Affairs, to Kathleen M.H. Wa1ImUI. Chief,
Common Carrier Bureau, Federal Communications Commission), and which lie summarized
in this Order in Appendix C.

171. IT IS FURlHER ORDERED that AT&T's motion for reclassification as 1

non-dominant carrier in all intemational marIcets under Part 61 of our rules is hereby
DEFERRED.

... Ss, u.., lAD 1995 Long DistaDce MaJbt Sbare Repon.

..., This reporting requiR:meDt was otiJinally esl3blisbed by letter from Alben HaJprin,
Chief, Common carrier Bureau. to DJ. Culkin, Corporate Vice President, AT&T,
dated October 13, 1986. The reporting requiIemeot wu 1ateI" I!lduc:ed in a letter from
Peytoo L. Wynns, Chief. Industry Analysis Division, dated October 23, 1987.
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172. IT IS FUR1lIER ORDERED that this Order will become effective 30 days
after its reIeue.

FllDERAL COMMUNICATIONS COMMISSION

William F. Calon
AI:tiDI Secn:wy
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I APPENDIX A

Ad Hoc IXCs (Ad Hoc DeCs)
Ad Hoc TelecommllDic:atioos Users Committee (Ad Hoc Committee)
Affinity Nawort. IDcoJporated (ANI)
A.Iascom. Inc. (AJascom)
The Stare of Alaska (Alaska)
Alaska Telepbone A.uociatioo (ATA)
America's Carriers Telecommunications A.uociation (ACTA)
Americao Petroleum 1DstiMe (API)
AT&T Corp. (AT&T)
Ameritect ()peIaIiJII Companies (Amcriteet)
Anchorage Telephone Utility (AnJ)
Bell Atlantic Corporation. BeIlSoutb Corporatioll, Pacific Telesis Group and SDC

Communicalions. IDe. (BOCs)
Capi~ Nawort SySlemS (CNS)
Citizem for a Souud Ecooomy (CSE)
Competitive TelecommUllk:atioas Associllioa (CompTe1)
Custom NawoJt[ Service Users Group (CNSUG)
&stem Telecom Corporatioll (ETC)
Enterprise Tdecom Servioea, IDe. (ETS)
Bun:au of Eoonomics, Federal Trade Commissioa (B01iIFTC)
The Furst Group, IDe. (TFG)
GE Capiw CommunieatioD Services ColpOl1lliOll (GB ExcbaDJe)
General CommllDic:atioos. IDe. (OCI)
The Stare of Hawaii (Hawaii)
Ruth K. Krelcbmer, Commissioner. lIIilIois COIIlIIIefCe CommissiOll (1lliDois Commerce

Commission)
Independent Data Communications Manuflaurm Association (IDCMA)
lnfmWiOllal Business Machines CorpoQtiou (IBM)
LDDS Communic:atioos. IDe., dIbIa LDDS Meuomedia CommUllications (L1>DS)
LinkUSA Corporuioa (1.inIcUSA)
The Mary1uld otrlCe of People's Couasd (MPC)
MCI TelecommUlIk:ati, IDe. (MCJ)
NIlioaal Rural TeIecGm AsIocillion. N.ItioIAl Telephone Coopemive AsIociadoa.

Orpnizatim for 1'Jolection and Advancemeut of SIlIIIJ Tdephone CompInies and
Ullited s.a TeIep/IoDe Assoc:ialiOll (lJiC Joint Commeatetl)

NYNEX Telepboae CoaqlIIaia (NYN.EX)
PhoneTeI TeduaoJoIie$. 1Jlc. (PboaeTe1)
Public Service BII1erprises of P=lsylvania, IDe. aDd New Entcrprbe Wboleale Setvices

(PSElNEWS)
Oncor CommIIrJicadoas. IDe. (0Dc0r)
SDN Users Group (SDN)
Sprint Communications Company, L.P. (Sprint)
SP Telecom (SP Telecom)
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Utilities TeJcoc:ommullications Coun<:i1 (UTe)
Telecommunicalioas ReseUers Associalioll (TRA)
US West Communications. IDe. (US West)
WilTel. IDe. (WilTel)
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Figure 1
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Table \
A"enIC BaC Prices

Minutes Jan. I, 1991 Jan. I, 1992 Jan. I, 1993 Jan. I. 1994 Jan. I, 1995 July 6,1995 Percent
Chanle

50 SI.59 SUO SI.74 $9.04 S9.21 SU2 2.1

125 S21.25 S2 1.19 S21.10 S21.20 S19.47 SII.12 -14,7

250 $42.23 $42.12 $40.49 $40.49 $37.53 S33.75 -20.1

500 $13.34 SI3.\0 S76.66 $71.91 $67.6\ S59.13 -21.2

1000 $\66.\2 S165.65 SI41.95 SI54.02 $135.22 SI19.66 -21.0

""""en
""

To obIain best price we reviewed the wiffs for basic: MTS, Resch.Qut -Amerc:iI, AnyHour Savinp, True Rcwuds, True USA,
and True Savinp. We c:aIcuIMecIthe best aYliIlble price for elICh of the 60 c:uscomen profiles conIIincd in the Joint Bell
Compenies JIIlle 9, 1995 Comments,At~ B, Reply AfficllYit of Paul W. M1cAvoy, Appendix B, 16-1, 10-12. Those
profiles conaiIted of di.ributionl of miJeqe and time of day for different calling volumes. For IIICh profile we calculated the
besl pric:c from the above tariffed prieina plana. Finally, we calculated the aimple average for IIICh volume level (number of
minutes per month).



APPENDIXC

STATEMENT OF AFFIRMA1IVE VOLUNTARY COMMIlMENTS IN
SEPTEMBER 21, 1995 AT&T EX PARTE LEITER

(AS CLARIFIED IN ocroBER 5,1995 AT&T EX PARTE LEITER)'

AT&T, in iu September 21, 1995 letter (as clarified by its October 5, 1995 letter), states
lba1 il commiu 10 !be foUowing provisions:

3

Recommended Decisiop.'

AT&T will file any new geognpbicaUy specific wiffs lba1 depart from ilS uaditional
approach 10 geognpbic averaging for interswe residential di.recI dial services on five
(5) business days notice. Such wiff uansmittals will be clearly identif1Cld as affecting
!be provisions of Ibis commibDeDl. This will continue for three yean unIcss !be
Commission adopts rules addressing Ibis issue for aU carriers or Ibere is a change in
fcdenLI law addressing Ibis issue.

, ~ In re AwliGarim of A1''f9''I11IC ADT Coq.IOIatjog and PacifIC Tclc:mm Inc.
for Tqufer of CoqImI of Alasmm Inc fmm Pacific TCItmm, Inc !O AT&T
COJl!OI1Iiop, FOe Nos. W-P-C-7037, 6520, Order and Authorizatioll, FCC No. 95-334
(reI. AlII. 2, 1995) (AI.smm NU'MuiRtjog 0nIcr); Imcmljog of IWes and Seryj<;cs
for !he Pmyjljog of CommypiGatjnm by AUIborjmI Cgm!Q!l! Cvrim betwem tbc
Coptjl!llOllS SJItGS and AI,g. Hawaii Puerto Rjc:o yd the YirJjp ,"'., CC Docket
No. 83-1376, Joint Board FIIIII Recommeaded Decision, 9 FCC Red 2197 (1993)
(Fjnal 'ClMIIID'CJ"kd Decjsjog); 1!!lmIIjpg of 'I'M md Seryjces for the Provjsjog qf
Commupjcptio!!s by Authorized CIMQI!IOII Canjen betwCCII !he CoptjJlMNs SWcs mdAI,"" Hawaii. Puerto Rjco and tbe YiqiD IsJands, CC Docket No. 83-1376,
Memonudum Opinion and Order,9 FCC Red 3023 (1994) /Mu'kct StD!CI!1J'C Qrdcr),
ad!lsIinI FjnaJ peeommepded DecjsioD, 9 FCC Red 2197 (1994).

5. a. AT&T will offer for three yean a calling plan for low iocome rcsidentiaI
consumers lba1 allows !hem 10 place one hour of inJersWe di.recI dial service at a rate
frozen at 15 '.I below curn:m basic schedule rates. 1bcse customers also may enroU
in AT&T' 5 other discount programs. Qualifteation criteria for customers on this plan
will be !bose cstablisl1Cld by state Public Utility Commissions for impJemeoting !be
Commission Lifeline and Link-up prognms. AT&T will extend Ibis offer 10
cusromers who participate in !be state aid prognm used 10 detennioe qualifteation in
Ihe Lifeline or Link-up in that state, 10 areas in a state DOl cum:otly coven:xl by an
approved Lifeline or Link-up plan. Customers in !bose areas may eoroU in Ibis offer
by delJlOllSll3linl!beir participation in lba1 state aid prognm. The State of DeIaWanl
currently does DOl participate in ci!ber Lifeline or Link-up, Tberefore, AT&T will
qualify Delaware customers for Ibis offer based on their participation in a public
assistance prognun identified in consultation wilb !be DelaWanl Public UtiIiJy

I.

2.

AT&T will COIIliDuc 10 comply witb aU COIIdiIions and ob1iplions conlaiDcd !be
various Commissioo orders reprdiJlg rate integrItioa lIerween !be comiguous forty­
eigbt SlateS and !be SlateS of AIasb, Hawaii, Puerto Rico and !be Virgin Islands, until
or unless !bose orden ani supenedcd by Congressional or Conlmission action. 2

AT&T will comply wilb aU !be conditions and obliplions cooIaiDcd in !be
COlIIIDissioa orders wocilled witb AT&T's puJdJue of AIascom, Inc., inc1uding !be
A1asmm A!1tboriRtiop 0nIer. !be Martct SttuclUre 0nIer. and !be FiDIl

, This appendix SIIIIIIIIUizcd only AT&T's affimwive COIIIIDitments coatained in iu
SepleIIIber 21, 1995 Ii.& fade letter, as clarified by its Ol:tober 5, 1995 Ii.& PIn; Letter.

, These include, buI ani DOl limited 10, !be foUowiDc: BeNi"'n!m' of !loIpr;Sjs
C"""""DiC"8''#titc Fw;j_ by Nm-Qrnmm.....1!In'i''m. Docket No. 16495,
Second Report and Order, 35 FCC 2d 844 (1972) mllIIL Memorudum 0piIIi0n and
Order,38 FCC 2d 665 (1972); Jmemrioo of Bares yd Scryjq;s for !he Provision of
Cmmw,iratjgns by A'P!hnrizcd 0-.. Canjen bc«wccD tbc Upjtod 8m" M'in"pd
yd!he 0ffdMn Ppjnq of HurIji A1'R yd Puerto Rjoo/VjJzjp Ide., FCC 76­
665, Memorandum Opinion, Order and Autborizalion, 61 FCC 2d 380 (1976);
Intqradop of 'I'M and Seryj<;cs for !he Pmyjsjpp gf Comm,miGatjogs by Autborized
ComlllOl Cvrim between !he Ugjtcd SJatcs Mainl,,,,, yd !he Offsbon: PPiou of
Hanii Alasb yd Puenp RjooOOrJip Ida., FCC No. 77·364, Memorandum
Opinion IDd Order, 65 FCC 2d 324 (1977); IJImJrigp g( 'I'M yd Scryj<;cs for !be
Pmyjsjpp pi CgmmUpjgttjnm b.Y A'P!hnrizcd CmnPKII Canjen bc«wccD the Ugjtc'4
SgIcs. Majnlyd and !he Offshore PoiIg of Ifawaji Alasb yd Puerto Rjc:oNiJIin
1JIaDda, FCC 79-419, Memorandum 0piDi0II and Order, 72 FCC 2d 215 (1979);
1!IC!IJII!m qf 'I'M yd Services for !he Pmyjsjpp of Cmp",jptj9'!5 by A'P!hnrizcd
Cnpupm Canjcn JIc:twq;p !he Cngtj"P" Slates yd AI'R Hawaii Puenp Rjco yd
!be ViJIjo ,''''''',, CC Docket No. 83-1376, Joint Board FIIIII Recommeodcd
Decisloa,9 FCC Red 2197 (1993) (}Tug) 'cmmmmdrJd Pmcjsjqg); Imemrim gf

Bares yd Seniccs for !he Pmyjsiog of Cnm'l'PDiG'riom by AuIbmjy:4 Commoq
Carrico!lctweeg !he Cppriguous SWq and A1.R Hawaii Puerto Rjco yd !he
ViqiD Ide•. CC Docket No. 83-1376, Memorudum Opinion and Order, 9 FCC Red
3023 (1994) (Martel S!JUClUre 0nIer)·

4. AT&T will limil price increases, if any, for 800 Directory Assistance provided
pursuaDl its wiff FCC No. 2 IDd for ioterswe Analog Private LiDe services provided
pursuant 10 ilS wiff FCC No. 9 10 a maximum incR:ase in any year of 110 more Ihan
!he increase in !be Consumer Price IDdex (CPl). AT&T will file sueh lariIf chances
increasing !be prices for Ibese services 011 DOl less Ihan five (5) business days notice
and such tariff uansmittals will be clearly identified as affectinc !be provisions of this
commibDeDl. This CommibDent will continue for a term of three yean
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Commissioo.

b. ATAT will offer for thnle yean an interstate direct dial service for low volume
rcsidaltial CODsumcrs dill allows them to purchase calli.ol 11 JlW3Dteed rates. For
the first year, caI1crs will pay $3.00 per moodJ for the initial 20 minutes, IIId callilIC
ill excess of the firs! 20 minuIes will be priced on a posWized basis 11 the rare of
SO.2S per miDute for peak (Day period) calling IIId SO.IS per miDute for off-peak
(BvcuiDg and N"JgbtlWeekcnd period) calli.ol. DuriDg the second year the service will
be priced 11 $3.00 for the initial 20 minute period IIId 110 higher Iban 5.27 per miDute
for peak and 5.16 per minute for off-peak overtime calli.oI. DuriDg the third year the
service will be priced 110 higller Iban 53.25 for the iDitial 20 minuIe period and DO

higher Iban 5.27 per minute for peak calli.oIlIId $.16 per miDute for off-peak calIin&.

c. ATAT will DOCify ita CUSIOIIICIS of the avUlability of the plus ill (a) IUId (b)
tbrouJb a biD mcssaae every tbird mouth wbell their usaae ill dill IDOIIdI is below
$10. ID addiIio8, ATotT will dcYeIop a COIIIUIDer 0Ul radI proJfUD dill will
iDcIude, UIOlII other tblap, the foDowillc: (i) ATotT will impIemear a DIlioaa1 mel
local pub/ic iDfonDIIioa program IIOtifyiIJg the pub/ic of lbe avUlability of these
offers; (d) ATa:T will worm the coasumer acIvclcaIeS puticipItiDg 00 tbe ATotT
Coosumcr PueI aad other DIlioaa1 IUId local COIIIUIIIeI" poups of the availability of
these offers; (iii) ATa:T will craiII irs cusr--1IlrVioe represeataDves 011 the
provisiollll of these offen IDd iDsure their IIIldersIaDdiII of lbe appIic:atioD of these
offers to a cusromer's paI'licular c:alliIJg pattern.

d. ATa:T wiD file c:IJaDFa to irs averaee nlIideatiaI iDtcnrare dim:t dial services on
JIClI lea tbaD five (.5) busiDess daY' 1IOtice, if dJoIe cIIaD&a, 1) iDcteue IllIeS more
tbID 20" for CUIlOIJIeD makiDc parer tbaD 52.SO in caDs per moath, or 2) increase
the aVerIF lIlOIJdlly cbuJes more tbaD $.50 per IIIOIItIa for automen makiJJg less
than $2.SO in caDs per 1IIOIItb. Such a dd«miDatioII wiD be made 011 the basis of
avm,e per minute charJe$ sepuatdy for the Day, BvaJiDc IDd N"JgblIWeebad time
periods IIId dl:termiDiaI the impact 011 customers of tbe proposed cIwIgc by
00IIIpIriIla the exisIiDc mel proposed price OVa' aU miDuIes of use levels. ATotT will
c.aJculIle a separaIe weiJbCed averaee of IllIeS for aU milcIp bands (wciJbCed by the
rdative ...Dlller of millutes for eIclI miIcqe baad) for the Day lime period, the
BveaiDJ lillie period, IDd tbe NiJbrlWectead lillie period. ATotT will cak:uIare the
impael of a nre cbaDgc 011 a OIIe-IIliDute-p-mootb Day cal1IlI", a two-miJlutc..pcr­
mootb Day caUar, a dIRle-miDute-per-1IIOIItIa Day eaDer, etc., aad will perform similar
calculllioas for a bypocbedcal caller who ca1IIld duriDc the Evening boun aad a
bypocbedcal caUar who calJcd oo1y duriJlJ N"lJbtsIWeeteods. The 20" IDd $.SO
COIIIIIIiIrDaIt apply 011 a Qlmulalive basis ill a ca1eIldIr year. Sucb tariff baIIsmitta.Is
will be clearly ideIItificd as affcetiDc the pmvisioas of this commitmeIlt. ID addilion,
ATa:T wiD ofta' for a period of thnle yean III intersIlIIe opliooal ca1liDc p1aD dIat
wilf provide residt:otiaI CODSUmcrs a postaIiuxI rate of 110 more Iban SO.3S per minute
for peak c:alliIJg IDd SO.21 per minuIe for off-peak.
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6.

7.

8.

e. ID the evCllt of sipificanl cbangc ill !be SlJUeture of !be iIltelUCbaDgc iDdustly,
iDcludiDc a sipificanl Rlprice or rcSlJUCQlrc of access rates, AT&T may file tariff
cb1n&e5 to these plans on not less Iban five (5) business days notice. Such tariff
lI'IlISIDitra1s wiD be clearly identified as affecting the provisioos of this rommilmcDt.
This commitmCllI docs DOl apply to services provided via access service oblaiDed from
a new eD!llIIIllo a local access market, unless those access I1Ites are comparable to
those charged by !be incumbent local exchange access provider.

ATAT will comply with !be followiDg which n:fIects an agRlCIDCDl bel'wc:eo AT&T
and the Te1ol:ommuoicatioos Rese1len Association: As a aeoerat practice, ATAT
gI1IIIdfIdJers both existing Qlstomen IDd subscribed CU5lOIIIen (i.e., CUSIOIIIen who
bave submitted a sipcd ani« for service) wbeo it iJdroduces a change to a term plan
(iocludiJJg COIIIDCt Tariffs, term plans UDder Tariffs I, 2, 9, and II, Tariff 12
0pIi0as IDd Tariff IS CPPs), and it COIIIIDits to COlIliDue dill process. ID exceptional
cases, bowever, graaclfIlbcriJI may JIClI be appropriate either because (I) a cblllgc is
occessitaled by typograpbicaI errors, a service inadvertelldy priced below cosrs, rare
clwlaea wbeRl 110 individual rates (post-di.icount) are iDcreased, or 0Cber romparable
circumSWlCes, or (2) !be cbaJJgc is necessary to briD, clarity to a _-rare term or
condition, wben: it is oecessaty to !real aU Ql5tOmen alike (such as a change to the
provisioos for how orden are processed, but JIClI iDcludiDg cbaJlces to. the body of
C01lUlIC'l Tariffs, Tariff 12 Options or Tariff IS CPPS). ID such circumswx:es,
AT&T commits for a twelve-month period to offer its customers the followiDg
additional protections DOl ~inld of 1IOlI-domioant carriers:

- where ATAT makes any cblllJC to l1li existinl term plan, ATotT wiD afford
!be affected customen 5 clays meaningfill advaIIce notice of the tariff filiJJg to
give !be customer !be oppoltUDlty to object; provided, however, tbal for
changes to discontinuance with or witbOUl liability, cIeposits IDd advance
paymcots, or lI1IDSfa' or assipment of service, ATotT will f'J1c 011 14 days
notice. (ATAT would have the unaffected riJbt to cIwIgc UlIdcdyiDg tariff
rates - sucIt as a gcoeral cbaDgc to SDN rates - uoIess the term plan
protected lbe eustomer from such changes.) Where lbe affected eustomer(s)
agrees to the revision, ATAT will note tbal a,reemem ill its tnnsmittalletter
mel file die cbangc oa 1 day's 1IOtice. Where !be affected customer objects to
the cban&e, ATotT will file !be clwlge with the COIIIIIlission 011 6 days notice.
With rapcct to the 14 or 6 days noticc fiJiDgs, the substantial cause teSl will
be applicable to the same exteot as it is today.

ATotT wiD preseot to the Common Carrier Bureau quanerly performance results 011

reseller order processiJJg. ATAT wiD also repon sucb results to the
TelccommuoicatiOlls Rese1len Association Executive Board. 'Ibis commitmcot will
~ for a term of one year.

For a minimum of 12 months, AT&T will provide a telephone number and

3367



10.

"ombudsmall" lD receive rcselJcr complaints DOl resolved tbrouCb AT&T's tint single
point of COIIlaCt, !be accounl manager, and to route tbem lD tbe appropriate penon al
AT&T for assistance in respondinC lD lbose complaints. Additionally, Commission
employees woo receive such calls may refer tbem lD tbe AT&T escalation contaCt.

AT&T will comply with tbe foUowinc, wbicb reflects an agreemenl between AT&T
and tbe Telecommunications RescUers Association: is willing lD escablisb a quick,
efficient, COIDIIICfCially-oriented process for resolving disputes with its n:selJcr
cuSlOlllen. AT&T is willing lD enter into mutually acr-ble privale party ubiU1ltion
agn:emeDts with these panies. AT&T is abo willinClD develop with the
TeJecommUDications ReseUers Association Executive Baud a model two-way
ArbiU1ltion AgreemeIIt. AT&T would be willing lD enter into such an agreement with
any of its reseIIer customers for resolutioo of c:ommerclaJ disputes between the
n:seUer and AT&T uDder tbe fol1owiDc guidelines:

a) The Arbitration AIfeemcat would be based on the UDited Sillies ArbilIalion
Al;t and the Commercial Arbitmion RnIes of the Ame:ricaD ArbitDlion
Association.

b) The ArbilIaIion A&reement would bind each party to ubitDIion u the
exclusive remedy for any covered cJaima lbat &rile ill the period covered by
die apemeat. 1be CCMlftld period iDidaIly would be twelve lIIOIICbs, but die
n:seDer will be permitted to eod tbe c:overed period earlier by providinc It
least 30 day. prior writteD DOlice. .

c) Covered cJaima would include aU claim. between the putiea rclatinc lD tariffed
services, the cmIer-auromer rcIItionsbIp between die putieI, or compdiIive
pncUces, except claims lbat a wif'f provision or pnctlce II unlawful uDder the
Commllllicltion. Act would DOl be covered claim.. Covered claims would
iDcJude, for example, claims thIt AT&T lias misIppIicd or misinterpreted its
tariffs, lbat the customer lias faiJed lD comply with its tariff obligations, or 1IW
either party lias enpged in unlawful compc:titive pl8Ctices sucb u
misrcpreseowion or dispuqemeot.

d) 'The ArtJlttmoa Agn:ement would provide for a 90 day ubiU1ltion process,
uDIess the putieI ape to a 10nF period.
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SEPARATE STATEMENT
OF

COMMISSIONER ANDREW C. BARREn'

RE: Motion ofAT&T Corp. to be Reclassified as Q Non·Do",iNml Carrier

In the order adopted today, !be Commission COIlCludes that, because AT&T lacks
market power in the interstate, domestic, inlerexcbanae owket, AT&T's motion to be
reclassified u a IIOII-dominant carrier with respect to that market should be panted. Cte.-Jy,
the reclassification of AT&T u a DOD-dominaat carrier will have sevcnal effects. AT&T wiU
be freed from price cap resuJaUoa for its residcmW aod other domesric servN:e ofJeriDp. I

Pursuaut to our tariff fiJiua rules for non-domiDaDt canicrs, AT&T will be permitted to file
larlffs for aU of its domestic services on one day's DOtice and, furthermore, the Illriffs will be
pn:swned lawful. DependiIla upon the propoIed ICtivity, sevcnaI Section 2I4 requimDeDtJ
will either be reduced or eliminated by decl8rina AT&T IIOII-dominant.2 AT&T will,
however, SliII have to fiJe a Section 214 IIpplication sbouJd it WIIIJt to discontinue, impair, or
reduce service.' Finally, decJarina AT&T as allOlHlominaDt CIl'rier will relieve it from lOme

annual reportiJIg requirements, iDcludina requiremcuts that it file sevcnal AlQdIS-like reports,
an B1IDuai fiDImcial report, and a report on access minurcs.

II is important lD note that our decision today does DOl remove AT&T from rep\aIioD.
Like other non-dominant carriers, AT&T wiD Ilill be subject lD reauJalion under TItle D of
the Communications Act of 1934, u amended. IDdeed, IIOn-dominaDt CIl'riers are required to
offer interstate JerVic:es UDder raICS, terms, aod coaditioIII that are just, reuoaablc, and DOt
unduly discriminatory.' Non-dominaDt carriers arc also subject to the Commission'.
complaint process establisbed~ lD Sections 206 tbroup 209 of the Act.S

I am pleased to support the Commission'. actiOD tDday on a DlllDber of levels but,
most notably, from the cconomic: and public inIaest perspectives. While some plIIties have
argued in the record that it is premature and 1II!iustified lD pant AT&T's motion, I fiDd that
the record clearly de:monstrata tbIt AT&T 110 lonpr exacises, or lias the ability lD exem.,
martet power in the cIomestic, intentafe, iJJterexdIaqe market Indeed, maintainina the ...

Since dle Cammissioll cIer.n.cl _idention of ATArs nwt<et~ in inlcmIIIionaJ
mllltea, AT&T. provision oflawnlliouJ M-.pToJl Service (IMTS) will remaiD __
price ClIp repJ.rioa.

2 sa 47 U.S.C. t 214; 47 C.F.R. t 63.07.

47 C.F.R. t 63.71.

4 47 U.s.C. It 201-202.

47 U.S.C. It 206-209.
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lIlIll UId rquimDa ATelT IS a dominant canier would, in my view, unnecessarily continue
asymmetric: fCI\IIation UId reau\atory imbalance 10 the detriment of the American conswner.
As a domiDlalt canier, ATelT was required to file tariff revisions on as lIWIy IS 120 days'
notice.' Its non-dominant competilOrs, however, WeR able 10 file tariff revisions on only one
day's notice. It is DOt an intellec:tual stretch 10 theorize that much of the "lock-step" pric:ing
that has been alleged c:ou1d have been caused by our tariff reaulation. I believe that. by
declaring ATelT non-dominant, we are making the interstate, interexc:hange II1lIlkct more
susc:eptible 10 fuU competition that will result in better prices UId service innovation.

Our decision today follows a sequence of reasoned reau\atory actions that reflect a
rapidly UId profoundly c:ban&iDI market In 1919, the Commission adopted a price cap
reJime for ATelT that was inU:nded to, UId I believe succ:eeded in, encouraging ATelT 10
provide service more eflic:ieally. As early as 1991, the Cnmmission rec:opized that
competition in the interstate, interexc:hanae mmtet bad inc:reued and, lICCOI'dingIy, streamlined
~ of ATelT's provision of busi-. services (except 8UIoa private line) UId toll-free
BOO ICI'Vic:e (except 100 cIireduy assislaDc:e). Earlier dIis y__, !be Commission streamlined
the rqulmon of ATelTs CClIIIJDeIdal services for smal1~ c:ustomers.' Thill, today's
dec:iJioa 10 .. ATelTs reqIICSI for rep18toIy reclassifiadioD is a IWUrI1 pro8J'ClliOD &om
a situation in wbieb ATelT c:1earIy domiDated the -tel UId in wbieb regulation of ATelT
was wmanted, 10 a biablY CODIJIditive mmtet that consists of four SIrODg fac:i1ities-based
caniers UId hlllldreds of service resellen ud in wbieb c:lose reeuJlIion of ATelT is no lonaer
necessary.

I am abo c:onviDc:cd that, from a public interest pcnpec:tiVe, grcting ATelT's motion
wiD not have any dnstic: results on eonsumers. I have been assured that reclassifYing ATelT
as IICHHIominut will not adversely affect rates for residealia1 temc:el. The record shows that
an inc:reasinI number of ATelT c:ustomers are selec:tiDa disc:ouat pt_ rather than payinJ
ATelTs besic: rms. One only needs to turn on the teJevision or opeD a newspaper to be
bomberded by advertisinc by ATelT, MCI, and Sprint, enc:ouraaina U$ to switc:h 10 their
service and seIec:t their specific: discount pric:iq plan. Furtbermore, an analysis of the record
reveals that, even with increasing blIsic sc:hedule rates, between 1991 and 1995, ATelT's
lowat disc:ouoted resideDtiaI rates availab1e 10 eustotnerS with monthly bills over S10 fell
between IS UId 2B pat'ClJl To the exteDt thIl pIlrties in this proc:eediDg have raised cooc:ems
about ree:au inereues in basic: sc:hedule rates, these c:onc:ems appear 10 raise questions about
the perfonnauc:e of the infa'exc:han&e indUSlry as a whole UId not about ATelT's individual
market power. FJUIly, ATelT has made sevenI vollllltm'y COIDIJIi1meIIts 10 protect low­
income ud low-vol_ e:ustomen &om rate "spikes,~ to provide e:ustomers more service
options at reaaonable rates, and 10 COIISIraiD fi.rrtber iDc:reases in basic: schedule rates.

6 Price cap savice price cllanges wac filed by.!oJ.n 011 14 days' notice and filinp for new
services, unual ..tjustments, below-band filings, or I'IIe SlrUctUIe chutges were filed on 45
days' notice.

7 Revisions 10 Price Cap Rules for ATkT Corp., 10 FCC Red 3009 (1995).
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ATelT has also made vollllllaly rommitlnents with respect 10 business tenD plans and
long-tenD COntrlcts with c:ustomers and rescUers. Without these voluolaly c:ommitlnents, by
operation of the Filed Rase Doc:trine. ATelT could file, on one day's notice, tariff revisions
that could matl::rialJy cbanae and effectively abroiati an existing long-term CODtnICt. I
commend ATelT, the Ad Hoc Telecommunications Users Conuninee, and the resale indUSlry

for coming IOge:tber and, in a cooperative spirit, discussing and reac:hing qreemenr on some
of these complex issues.

In the near future, I look forward 10 examining on a broeder level the entire domestic:,
intc:rstale, interexc:hange II1lIlket. Commenten on ATelT's motion have raised several
imponant issues thIl should be explored in the generalJy applicable rulemaking context. For
example, the Commission should consider in such a rulemakiDJ issues conc:eming rate
integration and geographic rate averaging, the resale marke:t, the opc:rator services marke:t, and
the allegation of tacit collusion among Sprint, Mel, and ATelT.

I would like 10 commend the sutf and managemeut of the Common Curler Bureau
and Office of General Counsel for a job weD done in considering this complex 1Dattcr.
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SEPARATE STATEMENT
OF

COMMISSIONER SUSAN NESS

Re: MOIion of AT&T Corporation to b~ Reclassifi~d as a Non-DominQlll Carri~r

Today. in anolher substantial stride down a deregulatory path, the Commission declares
AT&T 10 be "non-dominanl." Once again. increased competilion is the basis for decreased
regulation.

Sixteen years ago, as long diswlce cmnpetition began to mawre and beat fruit. the
Commission began the Competitive Carrier rotcmaking. The primary purpose of this
proceeding was to calibrate our requirtmelllS to market condidons, SO that inlerexchange
carriers could be freed of unnecessary governmenral interference and agency resoun:es could
be deployed more efficiently. Over the yean. roJes affectinB autllorization for new
construction, tariff filing periods. pncina justifJcarions. and the like have been 5lIbsuntially
eased for what were once called the "other C()l1llllOn carriers." But. ever since the OUtsel of
Comp~titiv~ Carri~r. AT&T has been labeled the "dominant carrier."

TIme has passed. and conditions have changed. So. toO. must !be Commission's response.

AT&T was first characrerized as dominant t!cfiB its divestiwre of 22 operatina companies.
with their~I over local telephone bottlenecks in communities from coast to coast.
IkfllB the divested companies and other local excbanp carriers implemented equal access.
SO that MCI, Sprint. and odIen could el\ioy~ that wee equal in type, quality.
and price to tItose which were available to AT&T. And Ism 800 mmber portability
enabled AT&T's toll-free service customerS to change carriers wirhout having to change
lelephone numben.

Over the years sillce CtNrrp6ilive Cani~r was initiated. !be market for inlerexcbange servic:es
has been traIISfonned. Today. vinualty all tolISllmers have the oppommity to choose from
four or more primary interexchange carriers for I-piUS dialinl. AT&T's market share is
now closer to 60 percenI than 90 percent. Tens of millions of consumen change their
inlerexchange carriers each year. MCI, Sprint. and lesser carrien have the capacity to
handle a subsllntial portion of the lrafflC currentlYI=l,Died by AT&T -- either immediately or
in relalively short order.

3372

The Commission has not ignored lhese markel changes; as COmpelilion has grown. lhe
Commission has accommodaled AT&T wilh increased freedoms In 1985. the Commission
eliminated lhe requirement that AT&T markel its enhanced services and customer-premises
equipmenl lhrough a separate subsidiary In 1989. lhe Commission freed AT&T from rate­
of-rewrn regUlation and inslead allowed il 10 operate under price caps. Over lhe pasl lew
years. various AT&T services have been laken OUl from under price caps. and larimng
requirements have been further Streamlined

Now. based on our present assessmenl of lhe overall markel for domeSlic. interslale.
inlerexchange services. il is lime to take the nexI logical step.

Taday's ruling will have significant consequences. Residenlial long distance service. the
only service remaining under price caps. will be removed from price cap regulalion. Tariff
changes will now talee place on one-day's notice instead of 14. or 45. or even 120 days'
nolice. Cost suppon requirements will be eliminated. blanlcel Section 214 authority will be
extended. and recordleeeping and reponing requirements will be eased.

We grant these additional freedoms on the basis of considerable evidence that AT&T lacks
lhe ability to exercise unilateral markel power in the overall interstate long distance market.
This is not the same as saying that the intercllchange martet is perfectly competitive or that
the need fer all safeguards has vanished. Still. I believe we can appropriately declare AT&T
to be "non-dominant" widaout causing injury to consumers or undennining important public:
policies. pending a rulemaking in which we will review issues conunon to all interexchange
carriers.

In this regard. I want to commend AT&T for the ISSUtanceS set forth in its letters of
September 21 and October 5. 1995. Although they do DOl bear directly on the question of
AT&T's dominance. these letten tender voluntary commitmelllS on a mmber of important
subjects for varying periods of time.

MOSI importantly, AT&T has pledged to offer certain pricing options for residential service
that will safeguard the inrcresu of low-income and low-volume subscriben. Also. the
principle of rate iutegration for AIasb and Hawaii will be protected. and til: Commission
will have the opponunity to oversee any deviatious from the tnditional practice of
geographic: tate averaainl. Rare increases for ana10I private Iioes and 800 number directory
assistance will be COlISttIined to the inflation tate. Larae commercial customers. includiftl
resellen. will be able to procect their expectations apinst dimlpcions !hal might otherwise
occur under the "filed rate doctrine." Arbitration procedures will be available to speed the
resolution of complaints.

In these and other ways, AT&T has facilitated our decision to move away from
"asymmetric" regUlation of interexchange carriers. In so doing. we abandon some rules that
may function more as hindrances to lrue rivalry than as consumer safeguards. Yet. even as
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we continue our efforts 10 eliminale ulllleCessary regulalions. we musl not and will nO!
abandon our public interest responsibililies.

To this end. we will soon initiate a proceeding to review !he rules that apply 10 non-dominant
carriers generally. This will enable us 10 explore which minimally burdensome "rules of the
road" should be applied 10 III carriers. It·s essential that we mainlain an environmenlthal is
hospilable to the continued growth of competition.

1

SEPARATE STATEMENT Of

COMMISSIONER RACHEllE B. CHONG

• •

We are at a pivolal Slage in the evolution of communications markets and common carrier
regulation. In long distance, there is now considerable competition - attribulable in part to
lhe lona-range vision and steadfast dctcnnination demollSlrlted over the years by our
predecessors at the Commission. Now. altllough this rrwtet continues to warrant some
degree of anention. our priorities must change.

We can and should be Jess involved with !be interexchange markelplace. 1lJen: an: other
markets where competition remains an enricilll potential. not a promise fulfilled. In
particular, we are necessarily focusing more of our attention on expeditina the emergence of
competition for kgJ voice and video services. I will worlt diligmdy lOWIrd !be day when
genuine. robusl competition in local markets pennilS us to rake such signiflClnt strides as the
one we lake today in the case of AT&T.
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In n: Marion ofA T& T Corp. ro br RtcWlifl«i as " Non·Domi>umr CArrier

for approximately fourteen yean, the fCC has resWated the interstate, domestic,
interachange market by focusing most of iu attention 00 AT&T. The Commission took
this approach because it determined that AT&T - and AT&T alone - was a "dominant"
carrier in that industry, possessing individual "marker power" in the antitrust sense.
AccordinclY, among otber regulatory measures, tbe Commission put in place rules that
required careful scrutiny of AT&Ts tariff filings before tbey took effect to ensure tbat the
carrier's rates, terms and conditions were just, reasonable and not unduly discriminatory.

Consistent witb iu view that other interachange carriers were "noo-Gomiomt," i.e.,
locked market power, the Commissioo did oot accord the same high level of regulatory
scrutiny to AT&Ts competitors. For example, for a period of time, there was no tariff
filing requirement imposed on the non-ifominant carriers; at preseot, they are subject to a
one day tariff filing requirement.

This dichotomous method of regulaion was conceived, bom, and DUrtured when
AT&T both controlled the 10Dl distance and local exc:baop marhu. Much bas changed
in a decade and a half. AT&T shed itself of its bottleneck loc:aIacbaop facilities to sen.le
an antitrust ou:tion. Equal access is available throughout vinually the cotm nation.
Competition bas been injected by the Commissioo in the interstate, domestic,
inrerexchange market. New faeilities-based inter'l!llChaap c:arrien have emerpd, and the
market has several muscular competiton with natioowide Dertrom. Independent resel\en
have thrived and add diversity to the menu of service offerinp available to CU5tomen.
Customers have become more sophistiaald in cboosiac a lone distaace service provider,
and have denIODStrllted a wiIIinpes.s to cbaace service providers to obtain a service plaa
that serves their needs bat. ATllI:T's market~ bar dedi.aed. But despite the evolutioo
of this once-moDolithic industry into a more vibrant competitive marltet, the Commission
continued to focus most of iu atteIltion on AT&T punuant to iu dominaotlnon-dominant
regulatory regime.

Against this backdrop, two yean ago, AT&T petitioned the Commission to declare
tbat it no longer is a dominant carrier possessin, market power in the interstate, domestic,
interac:haoge marker. Today, the Commission granu AT&T. loog sought relief. I
support this ou:tion because I believe the record demonstrates that AT&T 00 longer is
dominant in the relevant market.
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Moreover, tIW decision is consistent witb my rqulatory philosophy. A3 a
fundamenulmatter, I believe that competition should trump reptation. If a market is
competitive, let market forces work. Witb competition on tbe rise, tbe Commission
should reduce outdated rqulation as much as possible and as quickly as possible, consistent
with our obligations under the Communications Aa.

In addition, I favor replatory parity, and by this I mean that similarly situated
competiton should be traced similarly under our rules. AT&T is now subjea, amonK
other rqulatory measures, to specific tariff fdinK requirements and exaainK. p~eaive
tariff review. In contrast, AT&,.,s competiton - MO, Sprint, and other interuchanKe
carrien - do not wear tbe shack1es of tbese heavy rqulatory requirements. Instead,
AT&,.,s competiton enjoy the freedom of streamlined replation. This reculatory
disparity bu resulted in unfair competition between the marketplacz participants. While
AT&T jumps throuch rqulatory boops at the FCC, its competiton can often win in the
marketplaa by dashinl straisht towards the finish line with competitive offetinp.

In my view. a viaorous competitive market requires a fair start and equally
applicable rules. In specific, the publk interest is ilHerved by a replatory process that
builds in delay for one service provider and forces it to show its band to its competiton
before it can introduce new service offerinp or rate reduaioDS in the market. I am
especially pleased chat the pnaieal effecr. of today's deciaioo is to JWTOW this rqulatory
disparity and brine AT&T's replation more doseIy into line with chat of its 000­

dominant competicon.

1
,

1

Before tM
l'JIDDAL CXlMMICM'ICHI ~S8tCM

1WIIIIHl7.lW, D.C. 20554

In re Applications of

GOlden West Broadcasters

For Cbnstrocticn Permit for Minor
C1ange to the Facilities of Station
KLIT1FM), Glendale, califorqia

For Renewal ani Extension of
Special Tenponu:y 1UJtb::>rity

~ OPDaCB AND c.-

Adopted: octcbC' 23,1995

Ja: 95-431

Further. I believe resWaon must CODStUldy rtC'lWIIine existins approM:hes to .. if
they COntinue to make IeIIIe in the current mark. enviro_. h is clear that the days
of resuJatinI this piniaaJar mark. by fOQUins on one major player IhouJd be over. We
need a new pandip for this induRry chat is fair uad chat ndIeas the matUr u it aisu
today. I thus support tIM decision to bepn a proeeedina to aamine this industry and
decide what, if any. peric rules need to be developed to add.- speci6c: issues or public
policy COlK'CrllS. I believe such a proaedinc oucht to bepn promptly.

My considenrioo of ally such rules will be suided in Iarp pan by the principles
enunciated above. Thva, wbaa competition is workin&. 1 would prefer to eliminate
IlIIII«llSaIl' aiRiDs rules uad to shy away &om impoIUIc ally new repIatory
requirements. To the ateDt that new rqulatiODS are warranted - because competition is
inadequate or compcl\iDs publk policy concerns sugest a rejuJaory response - in my
vi_, the Commission should craft IWTOW rules that apply equally to ooe dass of carriers.
ruber tbaa towards one competitor.

While I support this decision to answer tbe IWTOW question AT&T posed in its
petition, I stress chat our work is oOt finished. I believe we should be proactive in our
approach to update our rqulatiODS eovernine this entire market, aIld we cueilt to seek
ways to expedite tbe tread to....ard full competition, and less resulatiOIl. in this market.
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By the OJn1nissiat:

1. The a:mnission has before it the captialed minor change
awlication of Golden Nest Broadcasters ("Golden West"). Golden
West, licensee of Statiat KLIT(FM), Q1annel 270B, Glendale,
california. seeks an i.ncrease in effective radiated power ("ERP")
fran 2.4 to 4.8 JdlCMlttS. In asaociatiat with its power
increase request, Golden west requests waivers of 47 C.P.R.
§§73 .211 (b) ani (c) ani 573.213 (a). No other changes in
technical facilities are requested, ani KLIT is to continue
~ti.ng fran its present transmissiat site. Also before the
CCrrmissiat is Golden west's DecE!Ilb!r 28, 1993 "Request For
ReneWal And Bxtensiat of Special Tenporary 1UJtb::>rfty. " For the
reasalS set forth herein, the waiver requests IUd applicatiat are
granted. IUd the related request for an extensiat or Special
Tenp:>rary 1UJthority (sm) is dismissed.

2. Ba~~. Golden west asserts that the increase is
necessitated~lsinability to provide an actual city-grade
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increase

license.'signal to any more than 46 percent of its community of
Golden west attributes this coverage defect to terrain
considerations and claims that only the prGpOsed power
will overcome reception difficulties.

3. Golden West notes that fran 1952 to 1969 KLIT operated
with superpower facilities from a site in Glendale. In 1968 the
city declined to renew the tower site lease, at which time the
current Mt. Wilson site presented the only feasible alternative.
According to Golden West, the licensee of KLIT at that titre
applied to relocate to Me. Wilson aIXl to operate with supelJ?Ower
facilities equivalent to those authorized at the Glendale s~te,
but this prcposal was rejected, inasnuch as it would have
extended !<LIT's 1 mV/m contour beyaxi that produced fran
Glendale. Golden west asserts that the licensee followed the
"suggestion" set forth in the staff letter rejecting the
relocation application and amended its proposal by "drastically"
reducing ERP- fran 82 to O. 67 leW. 2 Golden west argues that the
staff suggestion that this would render the relocation p:tqlOsal
acceptable seemed to confirm that the Mt. HilBal site wCAlla allow
for adequate city coverage. Golden west neintains, however, that
the "meager" facilities authorized in 19862 resulted in a city­
grade signal to less than 30 percent of Glendale aIXi that line­
of-sight obstacles led to "severe" shadowirg, nultipath
interference, and "1TIixi.rra" prd:llems. AccordiD;J to Golden west,
the staff failed to recognize that the 1968 proposal was contrary
to the city coverage and line-of-sight provisions of 47 C.F.R.
§73.31S.

4. Golden west recounts several subsequent unsuccessful
licensin; and rul~ attetpts to rectifY KLIT's technical
prd:llems prior to enterJ.n!;J into a previous settlement agreement
with the licensee of Stat~<Xl K.JUl:(FM), d1annel 272A, eatpton,
california. Acco~ to Golden west, in light of that earlier
agreement the o:mniss~on in 1989 granted KLIT's awlication
increasinl ERP to 2.4 kW at Mt. WilBal, waived §73. 211 and,
inplicitly, waived §73.213 la), referencing Golden west
Broadcasters (ftGolden west"), 4 FCC Red 2091 (1989). Golden west
neintains that in so actin; the o:mnission specifically fourxi
that, based <Xl field streI¥fth rreasurements, KLIT's city-grade
signal covered less than 30 percent of Glendale.

5. Golden west now claims that the 1989 power increase was
insufficient to allow for adequate service to Glendale. It

1 Pursuant. to the coverage predicticn methodology set forth in 47 C. F .R.
§73.313, KLIT currently provides adequate city-grade coverage.

, The application specified 0.64 kN.

, s=. K UTE m:::, 1 FCC Rod 938 {1986}.
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3sserts that in prosecuting its 1988 power increase application
it. never clairred that a grant would enable it to fully' conply
with §73. 315.' According to Golden west, rese,Ption difficulties
3re evidenced by "constant" ~laints from l~steners and
advertisers. Referencing ReviS1QOS Qf EM Broan""'Rt Rules,
PartiCll]arly as to Allocations and TechnicaJStMid.irrlij, 40 FCC
720, 724 (1962), Golden West maintains that the Oommission itself
is aware that the los ~les, california area is a "very
problematic" .place in which to provide FM service. In this
regard, Goldeil West again points to "highly irregular" terrain.

6. 'Ihe KLIT preposal is inconsistent with §§73. 211 (b) and
(c). Alt:hcJu;Jh KLIT currently operates with facilities exceeding
the Class B maxima, it seeks a oontimled waiver of 573.211 (b) as
well as S73.211(c). Golden west proposes to extend KLIT's 1 mv/m
field strength contour towards the respective 1 rnv/m contours of
grandfathered short-spaced stations KIOZ(FM), Olannel 271B,
oceanside, lCrol'(FM), Channel 269A, Bi~ Bear Lake, and KJIR.
Referenc~§13. 213 (a) as well as ~t&itth reSJ;lCCt to
~ t==~ ~~r:ed fM ("J\QrefSrent. between;t= ;:; 57 ro::: 2d 1263 (1975), Golden west
asserts that the o:mnission considers, <Xl an ad }xx: basis,
facilities increases for short-spaced stations in situations
where those stations agree to nutual facilities illprovements and
where a sufficient public interest B!Jowing is made. Golden West
has entered into suCh agreerents with the KIOZ 1crOI', aIXi KJLH
licensees. Maintaining that a 573.213 waiver is not ~red in
light of these agreements and its public interest showirig, Golden
west, nevertheless, requests one "out of an overabmdance of
caution."

7. Golden West a~t. Golden West argues that the only
viable cption for KLIT ~s to increase poIo'er at its Mt. Wilson
site. According to Golden West, relocation towards Glezda1e
would exacerbate the existin3 grandfathered short-spacing to
K.JUl:, whose licensee «:gX)EIes all such efforts.' In contrast, and
notin; a recent settlement agreement with the K.JUl: licensee,'
Golden West argues that the prqlOsed !<LIT power increase would

• Golden Hut did, l:Iowever. assert that the Camdssicn erred in
=l~ that JI:LIT (foxmerly JtHPC-FM). provided an adequate city-grade
signal to Gleakle. 4 FCC Rod 2098.

• The transmitting sites of KLIT and K.JUt are separated bY )7.1
kilaneters. 31.9 kilaneters less than the normal 69 kilometers specifiei! in 47
C.F.R. §73.207Ia) for a Class B and a Class A station operating two channels
apart.

, Golden Hut and Taxi ProaJcticns, Inc. entered into a IleceIIt>er 14, 1992
settlement agreenent providizlg, in part, that each WOlld withdraw a Petition
to I:leny aga1Jlst the other's' facilities roodificaticn applicaticn. The KJLH
roodificatial applicaticn (File No. BPH-920731IH) remains pending.
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result in no actual objectionable interference to KJLH.

8. Golden West next argues that ~ant of its prop::lsal will
benefit the public interest. ReferencUlg cemnission concern that
licensees ~rovide service to their communities, Golden West notes
that !<LIT 1S the only FM facility licensed to Glendale and
asserts that §307(b) of the Communications Act of 1934, as
amended, in particular, calls for the provision of a city-grade
signal to that coom.mity. Golden West adds that a secondary
benefit frem a grant will be KLIT service to expanded areas and
p<:pJlations.' Golden West also inplies that traffic safety would
be enhanced when drivers' attentions are no longer diverted by
the need to adjust ear receivers to aCCO\lllt for fading of the
KLIT signal.'

9. Golden West asserts that public interest benefits could
be realized frem a grant of its J?roposal without adversely
affectinl other stations. In this ~, it notes that pursuant
to the pi'eviously noted nutual facilities inprm>e!lellt agreenents,
it and the licensees of KIOZ, IaU1', and KJUI, respectively, have
bilaterally consented to accept interference resultinl fran
conteaplated facilities inpravements. According to the
awlicant, altOOugh the prOposed KLIT 48 d8u interferirg contour
would theoretically overlap the prqx>sed KIOZ 54 dBu seNice
contour,' terrain Conditions between their transmitting sites
would prevent any actual overlap. Further, Golden West states
that even if, ar'4JlIerrll, such an overlap did occur, the affected
area is otherwise well sexved.'· As to Icr'Ol"s existing and
anticipated c:perations, Golden West likewise asserts that the
area in which interference would theoretically occur is well
served. 11

, Jlcoording to Golden west, KLlT ctJeratians at 4.8 kW will enable that
staticn to seI:Vle an additialal 355,250 perscIIS in 1,760 square ki1aneters with
a 54 dBu signal and an additialal 571,072 perscns in 1,1ll3 square ltilalleters
with a 60 dAu signal. Golden West &lso llIillntains that ~lementatiCXl of the
llUtual facilities inprovenent agreerents will enable KIOZ, lcrOI', and KJU{ to
serve additialal areas and pcpulatiCXlS.

• Q)lden !fest cites no authority for its claim that: traffic safety is a
relevant p.Iblie interest benefit justifying approval of IlUtual facilities
irrprovenent agreements or its waiver requests, ana lXXIe is apparent.

• Pursuant to it.s agreement; with Golden !fest, the KIOZ and JcrOI' licensees
have applied for li~ trOdifications (File Nos. Sm-910612ID and sm­
930924tA, ~ively).

10 Golden West asserts that this area is currently served by at least
five and perhaps as many as 16 PM and two full-time AM stat.icn9 and that the
area also-receIves daytli'ne service fran another AM statiCXl.

U Acoording' t:o Golden !fest, five PM statialS now provide a 60 dBu or
str<::03"r signal. and three other SU.tiCXlS serve porticns of the affected area.
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10 . Golden West argues that a grant of its prcposal will
not result in interference to second adjacent channel IQU{.
citing ArMn<jrent of Part 73 of the Qmnission I s Rules to Permit
short-spaced flo! Station AsSit;prents by UsjQi1 Directional
lITltennas (Upirectional Antennas"), 6 FCC Red 5356, 5362 (1991),
Golden West asserts that interference between secorxi adjacent
channel stations occurs where the undesired signal is 40 dB
~ter than the desired signal. Golden West argues that there
15 precedent for utiliz~ the 40 dBu ratio standard of 47 C.F.R.
§73. 215 (a) (2) in detezmi.m.ng the onset of second adjacent channel
interference in the course of allowing a station to inprove its
signal to its carmmity of license. Otherwise stated, Golden
West indicates that the undesired signal nust be at least 100
tirres greater than the desired signal. Noting that KJlR is
entitled to Class A J?rotection 1:.0 its 60 dBu contour, Golden west
asserts that there Will be no interference fran the pzqx>Se<i KLIT
~rations, since lQU{'s existing predicted 60 dBu contour will
not be overlasx>ed by KLIT I s prcp:lsed 100 dBu contour. Further,
Golden West claims that no sUch overlap will occur even if K.JI.H
~rates with increased power as propoSed. (As Erovided in the
lIUtual facilities inpravement agreement with GolQen West, the
KJIR licensee has awlied for a power increase to 5.6 kW (File
No. BPH-920731DI.) Golden West characterizes any resultant
interference to KLIT frem KJIB as nnegligible. U Accordi.I'g to
Golden West, although !<LIT, as currently authorized,
theoretically receives interference fran K.JI.H in an area within
590 rreters of the KJIB tOtler, no such interference has ever been
reported. And, states Golden west, !<LIT cperations asp~
lo'Ollld be subject to interference fran KJU{'s current facihties
in an area Within 417 meters of that tOtler. Golden West also
maintains that if both stations ~rate as prc.posed, !<LIT will
receive interference in an area of 659 meters around the KJIB
tower. Further, Golden West asserts that the area in which KL1T
could be ~ed to receive interference fran !GJLH would
actually be reduced if !<LIT's power increase prcposal is granted.

11. use of the standard predictive met.tv::xi umcated that
the proposed KLIT ~tions would cause interference to lCIUI',
KJUi, aild KIOZ within their ncminall:y protected areas.
Representativee of Golden Hest, seeJd.ni3 to address concerns about
interference shoold KLIT be permitted to operate as p~,
requested informal neetiD3s with the staff. SUbsequently, the
applicant sutmitted three amerdnents to its awlication, dated
IIpril 13, May 4, and:a 12, 1993, respectively. AccOrdi.n;J to
Golden West, these ~lIents respcnd to questions raised by the
staff during the informal meetings. Golden West indicated iil the
amendnents that the engineering data, derived fran "Technote 101U
studies, dem:Jnstrated that any interference to either lCIUI', KIOZ
or IcrUI' within their respective 54 d8u service contours would be
minimal due to terrain factors. 1be staff examined the data ard
fonnats of these arnenanents and infortred the awlicant that it
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was unable to agree that no unacceptable interference would
result fran enhinced !<LIT cperations. en August 10, 1993, the
awlicant reque,E!lted STA to cperate !<LIT with 4.8 k.W for a ~riod
of thirty daYs in order to test the effect of enhanced fac1.lities
on KIOZ. SpeCifically, Golden west sought to conduct field
strength measurements "and other tests" to ascertain the
existence of resultant interference. 'n1e S'm request was
granted,u and Golden west conducted tests pursuant to the ratio
trethod as well as listening tests to detexmine the extent of
interference to KIOZ. 'I1le application was further amended on
Deceni:ler 28, 1993, pursuant to which Golden west sul::tnitted its
conclusions regarding' the STA tests. Golden west claims therein
that tests coni}ucted-utilizing methodology prescribed by Mass
Media Bureau staff and consistent with 47 C.F.R. $73.314
detronstrate a lack of cognizable interference to KIOZ in areas
..mere theoretical predictions suggest: it would occur. According
to Golden west, the lack of interference is attributable to
terrain elevations between the I<LlT and KIOZ transmitters.

12. Golden west argues that there is precedent for a grant
of the instant p~l, the lIDSt t::e;ttpelliri;J being the 1989
actial in Golden , ~, increasing XLIT's~ to 2.4 kN.
Accord.inJ to Golden west, in waiving 573 .211 therein, the
camliB8ial inplicitly waived 513.213(8). Golden west references
l~ in Qolden !feat noting inadequate city coverage, the
inpracticallty of relocating l<LIT's tl:ansmitter closer to
Glendale, and the fact that no signal degradatioo would result
fran the increase as well as a citatl00 to Q1mImico Roni o:»:p
("HQDi"), 72 FCC 2d89 (1979), for the prcpoaitioo that the
pUblic interest benefits of enhanced coverage can outweigh the
benefits of adberin::J to the maxinun power restrictions." Golden
west argues that the 1989 circurstances are "in:iistinguishable"
fI'Qtl the present ooes and that, as in 1989, the additional
coverage Sought will not: pxovide I<LIT with an unwarranted
eatp!t!tive advantage. According to Golden west, ~r, the
instant pIqlOSal represents I<LIT's "last hq:le~ of providing
adequate service to Glendale.

13 . Golden west also argues that the principle of favorinj
city~ vis-a·vis maintaining power{beight restrictions and
the prohibitioo against contour extensions has guided recent
camdssioo actions. JIccording to Golden west, a grant of its

u s= x..t:t__ to Il'V"iW '.aal:ftl!!lJrJ:i frgg tbc Orl.ef. !Iud; 0 Se.x:yicea
Diy;laioo Hau!iM' BIIX'NIl,~ 6, 1993 (reference 1.800B31.

!l It;I:I1 1nIIolved a~ to waive the ltIUiDun~ limit in order to
~te for UD.JIIUlll teritUn which would otherwise cause deficient principal
camu:uty~. In "tipgin;J the bialance" bet_ the~ restrictloo
and~~ts, tfe Cl2IInia8ioo addreseed a situatloo where a grant
of the~ waiver would, pre&\1\'ably. enable the lIWlicant for a llIlIl!
facility to fl.Il1¥ carply with 173.315.
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I?rgpsal would also ~rt with recent camtission pronouncesrents
indicatir¥3 a policy of Increasir¥3 station power so long as no
interference to other stations results.

14 . Golden west's last~t is that grant of its
proposal will not engender a significant n!JlTtler of similar
requests. It references circunstances unique to the instant
situation, such as !<LIT's inability to provide an adeQuate city
~ade signal, its existing "patently" deficient signaf, its
lIlabilit¥ to relocate closer to its eatmJIlity due to interference
and spac1.l19 concerns, its claim that no other statioo will be
adversely affected, "substantial" public interest benefits,
including enhancement of cit¥ grade se:rvice fran the only FM
station licensed to a camuruty, nutual facilities inp:rovement
agreements with all affected snort-spaced stations, ai1d the fact
that IDs Angeles is a c~licated area in which to inprove an PM
facility.

IS. DisC\lSSi on. 'l1le unique cirClll\Stances in this case
warrant a grant of Golden west's facilities increase request. As
discussed below, the awlicant presents evidence that terrain
barriers will preclude actual, as opposed to theoretical,
resultant increases in interference to other stations, there are
nutual facilities increase agreenvmt:s with all potentially
affected stations, there is an ackoowledged lack of anple city
grade coverage of I<LIT's ccmrunity of license, and a grant of
Golden West's awlication will not open the floodgates to a spate
of similar requests.

16. section 73.213(a) of the COmmission'S Rules deals with
grandfathered short-spaced stations. That rule provides
initially, in ~rtinent part, that the facilities of an FM
station authonzed prior to Noverber 16, 1964 and which does rot
meet the standard separatioo distances to other facilities may be
m::xii.fied only where the station's 1 mV1m contour is not extended
toward the correSPOllding contour of another short-spaced station.
Despite this provlsion against enhancement of the facilities of
grandfathered short-spaced stations, the rule does provide for
mutually agreed on facilities increases in situations involvin3
a showing of p1.!blic interest benefit. The caxmission
~tly adcpted a PllbHc Nptice entitled "o:mnission
Reaffums Policy With Respect 'Ib Agreements Between Short-Spaced
PM Stations," 57 FCC 2d 1~63 {1975}. In that Public Notice the
COmmission reeuohasized the need for a public interest showing
and specified t1Iat in oonsidering plIblic interest benefits it
wc:cl.d account for areas and popul.ations which will receive roth
pri.muy service and interference. Since it~, as noted,
that illJ?lernentation of I<LIT's pt'C4:lOSed power mcrease would
result ~n additional pr~ servlce, particularly to its
carm.mity of license, and S.lnCe it further appears that there
~d be no aetJJal interference generated in areas now receiving
se:rvice fran another station, the public interest standard is
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met.

17. '!be referenced 1975 Public Notice also clearly sets
forth the o:rmdssion' s position that "In no event will a (!IUtual
facilities increase) pI'C{lOsal be favorably considered which
provides for facilities in excess of the maxi.nun
power ... limitations set forth in section 73.211 (b) .... " This
l~e mirrors language in 573.213 (a) indicating that the
provis1on for nutual facilities increases pertains to
grandfathered short-spaced stations which are authorized to
operate at no nore than as ~ified in 573.211. However, KLIT,
by virtue of amnission action in Golden west, .IiIl..1gn, is already
authorized to cpttate with facilities in excess of those
otherwise pennitted by 573.211. 'lbus, this limiting provision of
573.213(a) is not specifically applicable to the current KLIT
situation.

18. An examination of Golden west's data cenceming the STA
test results rewals that the applicant is correct in asserting
that enhanced KLIT c:perations will not result in actual
interference to laOZ within the latter I s IXIlIinal.ly protected
service area. However, this is not due, as Golden Hest claims,
to a lack of KLI'l' si~ ~tration;.theSTA test data indicates
that the KLIT signal does, in fact, teach the area of predicted
interference. Rather, it~ that KIOZ's signal at the
measurement sites is either ilcDexi.stent or so weak as to be
barely measurable. section 73.314 (a) plOVides, in pertinent
part, that field strength measurements may be subnitted to
i3ena1strate that the Qmnission' s tectmical standards do not
prqlerly reflect resultant interference or signal propagation.
liJwever, the ~e further plOVides that test results may be
subnitted a1ly in the CXlntext of role~ proceedingS. '!bus,
altOOugh the measurenents and tests oorxhicted by Golden west
~ to the STA cxcfonned to suggestions of the staff,
~ of the results does not constitute a chaIJ3e in

ssicn policy, and the limitation of the rule remains in
effect. Of 1np:lrtance, the field stren;th neasurements subnitted
by Golden west are being used to deIronstrate anl¥ coverage, not
interference. 'Ibe action taken herein should not be taken as
approval of the use of field st~ measurements as an
alternative to the interference prediction method based on
contoors specified in the Rules.

19. '!he action taken herein does not reflect a change in
o:rmdssicn policies. Potential awlicants are advised that such
acticn is limited to the unique clrctm3tances of Golden west's
situation. First, a licensed facility cannot adeQuately provide
its camunity with a city-grade signal as called for in §73. 315
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of the Rules. U second, this deficiency is caused by terrain
factors-a IlDUntainous "barrier" to the KIOZ signal-Obviously
beyond the control of the licensee. Third, there is no practical
alternative by which to enhance city coverage aside fran the
pI'C{lOsed solution. Fourth,!<LIT is a pre-1964 grandfathered
short-spaced station. Fifth, KLIT is already authorized to
operate with facilities in excess of those otherwise provided for
in the rules. 15 Sixth, it has been ~irically derronStrated that
the service of no other short-spaced stations within their
protected contours ~d, in fact, be adversely affected.
Seventh, there is no ct:POSition to Golden West I s proposal,
particularly fran licensees of stations which arguably could be
adverselr affected. Finally, all short-spaced stations
potentia ly affected have entered into !IUtual facilities upgrade
agreements with the applicant.

20. '!he action herein grantiB] the requested waivers and
awlication renders IIIXlt Golden West's STA extension request.
'!bus, no further discussion is warranted.

21. Accordingly, in light of the above, IT IS CRDERED, '!bat
the requests for waiver of 47 C.F.R. §§73.211 (b) and (c) and
73.213 filed by Golden west Broadcasters ARE GRANI'ED. IT IS
FtJR1HE:R CRDEREO, '!bat the associated application for a
construction permit for a m:iJx>r chaQ:re to the facilities of
Station I<LIT(~), Glendale, califomIa (File No. BMP-920i.28IB) IS
GRANI'ED. IT IS F'tlRIHBR CRDm '!bat the associated request for
renewal and extensicn of speciii '1'enp:lrary Authority IS DISMISBm
AS KlOI'.

EEDERAL a:JIolIOlICATICNS a:M<lISSICN

William F. eaton
Acting secretary

" nat rule, in ~1nent: part, eet. forth ~ CCmnissial's preference
that a tran.1tter be .ituated 80 that a 70 dIlu, or 3.16 IIN/m, CXII1l:our be
provided. Here•• lltaff mlalyai8 of Golden !lest's propoeal indicates that,
based al the applicant'. tneaBurtlIIllIn data, effectuatial Wculd result in a 51.3
percent city grade signal 0\Il!X' Glendale. A IIIininuII of 50 percent~ is
oaJSidered adequate. s=. pathfinder Qppmic:atiOOR th'TEJD'tim l~, 3
FCC Red 4146, 4147, note 3 (1988).

" sa: paragraph 17, alIla. lis noted, KLIT's present facilities were
authorized by CCmnissioo actioo in GoldeD Neat, ~.
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FCC 95-436

Before the
FEDERAL COMMUNlCATIONS COMMISSION

WasbinetoD, D.C. 20554

Regional Bell Operating Company ('RBOC").l SBMS contends thai the NlC$ permit the
cellular affiliate of an RBOC, acting on its own behalf or through a closely-intearated
cOl'pOrate affiliate. ro provide landJine local exchange service. both indirectly (through resale)
and directly through the ownership or lease of landlioc local exchange facilitiC$, provided
that the proposed service is outside the n:gion in which the RBOC affilialed with the cellular
carrier is the Local Exchange Carrier ("LEe").

MEMORANDUM OPlNlON AND ORDER

In !be Malter of
)

Motion of Southwc:slem Ben )
Mobile Systl:ms, IDe. For a )
Declantory RuliDg lbat Section 22.903 )
and Other Sectiolll of the )
ColDlllission'J RlI1es Permit the )
Cellular Affiliate of a BcU Optn.tina )
Company to Provide Competitive )
LalldIiDc LocaJ ExchaDle Service )
Outside the Rqion in Which the )
BeD 0perlIIing Ccmpany is the )
l.ocal Exchange Curler )

Adopled: October 23, 1995

By the Commission:

CWO-95-5

Released: OcIobcr 25, 1995

2. 10 a Public NOlice issued June 29, 1995, the Wireless Tek:communitatious Bureau
soullbl ::c:nment 011 SBMS's Motion. The Bureau also asked COIllJl1e1ImS In address wbetbet
lilt ftlJll~ed relief sbould be grauted by other tIIClIIIS if the mpJestI:d declaratosy ruIin:
could not be granted. We received three timely-filed commelUS. two late-filed COIJlIIIeIUS,
and one n:ply comment in this proceeding.J

n. BACKGROUND

3. The SBMS Motion seeks an interpretation of Section 22.903 of the CommIssion's
roles, which governs the coDditious under which BOCs may provide cellular setVioe. Section
22.903 provides, in pertinent part. lbat:

Ameritcch Corporation. BeD At1anIic Col'pOratioll, BcUSouth Corporation, NYNEX
Corporation. Pacific Telesis Group, Southwestern Ben Col'pOratioa. u.s. Wear, IDe.,
their successors in interest and affiliated eodries (B<)C$) may engage in the provisioa
of cellular service only in lICCOIdance with the COlIditioDS in dIis sectiolI, unIesa
otherwise authori7.ed by the FCC. DOCs may, subject to otber provisions of law.
have a controlling or lesser inIerest in or be under COlJltIlOIl cotttrol with separate
col'pOrations that provide cellular service oaly UDder the following conditions:

(a) Access !91aJ1d1jne facilities DOCs must DOt seD. lease or orherwise make
available to the separate corporation Ill)' transmission facilities that are used in my

I. INTRODUCl1ON

L T'bis Order adl1sesse$ the Motion for Declaratory RuliDs rMotion"), filed on JUDe
21, 1995, by Southwestl:m BeD Mobile Systl:l1lS lDcol'pOratcd ("SBMS"), soe1ciDI
clarification of Scaion 22.903 of the Commission's tules, 47 C.F.R.• 22.903, rqanliog
limitations 00 the provision of out-of-region IlJIdliDc excbaDge services. I In the Motion,
SBMS, I cellular affiliate of Southwcstem Bell Telephone Company ("SWBT"), requests that
the Commission cluify rut ocitber Section 22.903 nor any other section of tbc
Commission's mlC$ imposes separate subsidiuy or other sttuetural safeguards on the
provision of out-of-n:gion landlioc local exchange service by the cellular affiliate of I

I section 22.903 of !be Coum\iuion',lU1ea \NOS amcaded effective 1l1li. I, 199'. SH Revision of Put 22 of
Ih. Commluion', Rules GovemiSl&!be Public Mobile Setvices, RIpOn tlJtd Ortkr. CC DocIcCl No. 92·115, 9
FCC Red 6313 (1994) (Pan 111kwrit.).
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, The lCl1I1 Bell 0pc:raliJla Compuy ('DOC') is used Ia !be leU of Seclloa 22.903 to refer to !be_
",giOiW boldiaa <:oBlpIIlieI wbida _ IIId 00IlInlI Ibt 22 Bell~ 0lmpIales. For JlIUPOS"I of IbIIo
Order. we uae !be u:rm keai<JD.d \leII ClpenliDa Campuly ("RBOC') to reter '" IbeIe _ reaIouI boldlDa
campania.

, By PubIiI: NoIlce. die W'1Idt:AT~~ ordcRd rommoma 10 be /ilcd by July 17.
199'. Su PubIJc: /IloCb, DA ~-I"St. "WlnIea T...............iNrioas IIuma Seeb eo- OIl Souda-.u
IleJI Mobile S)'IleaI·.a...,- for Dec:IanIory RuliIlI 011 PJoviIIoll of 'OlIr-iJf·Jlep.a· Comperidvc I..IIIdI.iDc
locII Excban&e Servic:e by a Cellular AI'Ii1iaIe of a ROC: JeI. '- 29. 1993. 1be Winob~
CommiIIioIl ("ICC")~ III txtelllioft -U July 20. 1993 to Ilk COIIlIIleIlU. wbidl !be~ paled.
St. Order, CWI)·9S.S. rd. July 13, 1993. Ntxld Commuaic:aliool. lac. ("NweI") IIId AmeritA:lcfl CoqIoaIloa
("Ameriteeb·) /ilcd c:o_ on July 17 IIId ICC /lied COlDIlIeQlI 011 July 20. Bell Adllltie CocponlIioIl ("1IeI.I
AdaDlic")1DlI TUDe W... Tdecommunicadoas ("TWT") aIIo /ilcd co1Dll102llS 011 July 20.~ Ibe
extension &l'IIIl<ld ID tee did IlOl JPPly ID IIeI.I Adlllti<: or TWT, .... lI'COI lbeir rollldlelll$ II I.·filed, but will
roosillet !beit II:Jl.UIItlIU POIIClheleaa.

3387



way for the provision of ilS landlinc telephone services, except on a compensatory,
arm's length basis. Separat. corporations must not own any faciliti.s for tilt
provision of IDJuJliM telephone servic.. Access to landline exchange and transmission
facilities for the provision of cellular service must be obtained by separate
corporations on !be same terms and conditions as those facilities ate made available to
o!ber entities.

(b) Iw'Wndence. Separate corporations must operate iDdepcndcotly in the
provision of cellular service. Each separate corporation must: (1) mamum its own
books of account; (2) have separate otflCCfS; (3) employ ~te '.:.V'~tirlg.

marlccting, i.ostaIIation and mainlelJaDCC persoDlJCl; and, (4) utilize separate computer
and transmission facilities in the provision of cellular services.

47 CFR § 22.903(a)and (b) (emphasis added).

4. 1be original version of Section 22.903 was adopted as Section 22.901 in 1981,
when the Commission amended Part 22 of the ruIcs to provide for tile authorization of two
cellular liceDsces in each matkel - one wireline curler and one ooo-wireJine curler.· In
order to deter wireline carriers from using tlleir martel power to eupae in IJIIicompetitiYe
practices in tile provision of cellular service, the Commission mpilied all wilelioe carriers to
establish separate subsidiaries to provide cellular service.' Section 22.901(b) also was Idded
to the rules and stated, in pertinent part, that wireline cellular licensees "may DDt own
facilities for the provision of Iandline telephone service."6 1bcse restticdoas wen: placed on
all wire1ine carriers to preYeDt tbem from "using predatory pricini tactics or misaJlocIIin&
the sbared costs of ceUular and conventional wirelioe service . . . ."7 1be Commission
reasoned that "this (restriction] should make the detection of anticompelitive conduct
somewhat easier for regulatory authorities.··

• Inquiry!Dlo!he UIC of !he IImds ll2S-ll4S MHz aod 870-890 MHz for CdIular CommuDiaoIioaI
Systems, Report tmtl OrrIu, CC Doc:tct No. 79-318, 86 FCC 24 469 (1981) (1931 0Td6). Ori&JnoUY, lbe
CollllDisoion bad IdopIcd • OIIO-systcm-pa'-mama policy for c:cllular acrvice, widl!he lk:enae ill eac1l mama to
be held by die 10caI exdIaaac carrier. Iaqulry Relative to lbe I'utuR UIC of lbe~ Ilaad 806-960 MHz,
S.COIfd R#porr tmtl OrrIu, Docket No. 18262, 46 FCC 24 7S2 (1974); ,tcOII. ,,-fIII ill JNUf, SI FCC 24 945,
clariflflll SS FCC 24 771 (1975>, afl'd nd> nom. NARUC v. FCC, 52S F.24 630 (D.C. Cit. 1976), CDf. tUtUfIII,
425 U.S. 992 (1976). Oa _idenlioll. !he restndioD tbaI prevdlled IIOD-wirdille carriera Iiom proviclIJII
cellular service walliftecl. 51 FCC 24 II 945.

, /98/ 0rrW II '1 48-S2.

• 47 CFR f 22.90I(b) (1981).

, /981 OrrW, 86 FCC 24 469 al 148.

'Id. II 11 48·S2.
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5. In 1982, the Commission ~vised Section 22.901 to apply separate subsidiary
requi~ments for ceUular only to AT&T and its affiliates.' 1be Commission determined that
in the case of wirelinc carriers unaffiliated with AT&T, the costs of strueturaI separation
outweighed the benefits steIDJJ1iDg from the separate subsidiary requiremem. 1be
Commission concluded tbat informal complaint proccdurcs and strict interconnection
requirements would adequately proleCt against improper activity by these carriers in tile
provision of cellular service.'o In the case of AT&T, however, tbc Commission determined
lllat AT&T's size and historically dominant position in the telecommunications imustry pYe
it the unique !!lilitY to C!lpge in I.IlIicompetitive activities with respect to celJuJar that would
be difficllit to detect abse!It~ separation. II The Commission IJOlCd that cooriDuiDa to
impose separate subsidiary rcquiremenIs on AT&T wouJd prorect against possible cross­
subsidization or interconnection Ibuses IinkecI to AT&T's control of hottIenect LEC
facilities. 11

6. In 1983, the Commission fiutber amended Section 22.90I in response to tile
breakup of AT&T UDder tile divestitun! agreemcm eutemI into by AT&T and tile Depanmem
of Justice,u UDder tile divestilurc agnlCIDeIIl, the 22 B<Jc. owned by AT&T _ diYeSIed
and coosolidated into seven regional holding c:ompanics. " AcconIiogly, the Commission
amended SectioD 22.901 to dek:te tile mm:ucc to AT&T and iustead applied tile ICIJU*
subsidiary~ to each holding company and iIs affiliates. Thus, the BOC
Separation Order amended SectioD 22.901(b) to read as follows:

Neither Ameriteeh Information Technologies Corp., Bell Atlantic Corp., BellSoulh
Corp., Nynex Corp., Pacific Telesis Group, SoudJwestem- Bell Corp., or US West,
Ioc., tlleir suceesson in interest, nor any affiliated entity, may engage in tile provision

, Inquily Into die Use or die IImds ll2S-84S MHz aDd 870-890 MHz for CeUular Communicalians
Sy_; aDd Amaldmeal of Pans 2 11II1 22 of lbe Collllllisaioa', Rala Rdaaive to Cdlw. e-icarioas
Sysrems, MtlllDl'IVI41DJI 0pW0n tmtl 0nI6 ..~. CC DnchI No. 79-318, lIIl FCC 24 58 (1912)
(/982 0Trkr ).

" /982 0rrW. lIIl FCC 2d S8 al 1 45-46.

" 1982 OrrIu, lIIl FCC 24 58 al 1 46. 1110 ...... of IInIl:IUnI sepantioD for AT.lT -.. icIaIIifiOld as dIo
duplicaaive ItaI& IIDl1~ -1iDI from oq>anle traDsmissioII facilities.

" Id. II 143~S.

" Policy aod Rules CoacenliDc die FumisIliua ofeu- Ptcmiaes fAluiJ>mem,~ Savica 11II1
CeUular Comm'llllcaliolls Services by lbe 8dJ ClperaIinc Companies, RtpOn tUtd 0rrUr. CC Dncka No. 83­
lIS. 9S FCC 24 1117. 11 3-'1 (1983), afl'd nd> nom.• D1iDois BeU TeIepbooe Co v. FCC 740 F.24 46S (7111
Cir. 1984) (BOC StptJrrui<m Ordu).

.. U.S.•. AmtrlCQJt Ttltp/Iollt & Ttlq""'" Cooyany tUtd U.S_ •. Wtsr.". Eketric C<MIpaII)' •
ModiflCllioD ot Final JudJemeot. 'S2 F. Supp. 131 (DD.C. 1982), atrd sub oom_. Mary/mtd •. UttktJd SlDta,
460 U.S. 1001 (1983) (MF/).
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of cellulae service excepl as provided for in paragraphs (c) and (d)....

The separate subsidiary requirements and other condilions imposed under Section 22.90I
otherwise remained UJlChangcd, including the provision stating that entities lisled in 22.90I (b)
'may not own auy facilities for the provision of landIine service.·

7. The fmal revision of the separate subsidiary requirement occurred in lhe 1994 Pan
22 R~rile Order IS part of 0tU comprehensive reorganization of Part 22 of 0tU rules. In
th.11 Order, Section 22.903 was amended to incorporate lhe provisions of fonner Secliom
22.901(b) and (c).U No IUbstaotive chanse to lhe rule was proposed or adoplCd, however.
Thus, Section 22.903 imposes lhe same separate subsidiary requimnenJs IS lhe predecessor
rule, and continues to provide that cellular carriers atf'diarcd wilh RBOCs ·must IIOt own any
facilities for lhe provision of landIine teIephone service.·

m. CONTENTIONS OF PARTIES

8. In its Motion, SBMS stites Ihat IS Ihe ceUuIar affiliate of SWBT. it CllJMlldy
provides c:cIIuJar service in several marteu outside of SWBT's lJlC service area, includiDl
Cbica&o, Bostoa.W~. and several marteu in upswe New yorlt. II SBMS
IIOW proposes to provide what it describes IS ·competitive IaIld1im local exclJau&e·
(·CUE·) service in some or all of lbese marteu IS weII." Aa:ordiDa to SBMS. Ihis will
enable SBMS to offer •one-stop sboppina· to lbe public tbrough inIepated offerinas of
CUE and wireless services. For example. CUE users poteDtisJJy would be able to use a
device dial operates IS a Iandliue-based cordless telephone within' a buUdlD8 and IS a ceUular
telephone wben taken outside.

9, SBMS proposes to provide CI..LE through a corporate entity Ihat sbares facUities,
systems, and penonnel wilh SBMS's ceUular operation. and that is IIlIDIged by lbe same
offacen and directors as SBMS. SBMS COl1IeIIds dlat such an arrauaemeot is permissible
IIllder Section 22.903. i.e,. tbat SBMS may offer CUE service on au integrated basis wiIh
SBMS' cellu1ar service without creating a structuraUy separate eutity.'" SBMS asserts Ihat
the original purpose of Section 22.903 was to proteCt against anticompetitive activity by
RBOCs in lbe provision of cellular service wilhin their lJlC service areas. At lbe time the
rule WIS fJnt adoplIld. SBMS contends. lbe Commission did IIOt c:omempIaIe that ceUuJar
licensees wou1d provide service outside lbe service areas of lbeir RBOC affiliates.

" Parr 22 RIwrlu • AppeDdIx "'-40.

" SBMS Motloa • I-ii, _ I.

" SBMS Mocioo II ii. SBMS ini1ially proposes 10 provide inIeznIed cellular IIId ClLE scrvica ill
Rochester, Ne.. York. SBMS also has applied with the U1iDois CoIl1l1lOJal Commission for permission 10
provide ClLE service in !be Cbi<:azo area.

" SBMS Motion II 4; u. also. SBMS Motion 11 13. note II.
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Therefore. SBMS 1fIIICS. lbc rule sbouId be iDterpreltld to allow SBMS to OWllIalld1im
facilities and provide local exchaDge service on au iDlegrated basis wilh ill celluJar service
outside lbc LEe service area of lbc SWBT.

10. In further support of its Motion. SBMS argues lhal aIIowiD& Ihe iDteJnted
provision of Cu.E will serve lbc public iDIetest by pI01110liDa compeIitioD iD Ihe provision
of landline local exthange service. CUE service, SBMS 1lOtl:$, will provide a competirlve
alternative to existing LEes in Ihe IIWkels wbete it is offeml. It SBMS abo UJUCI dill
Ihere is DO Ihreat of competitive MIlD from aIIo'A'i:lJ SBMS to provide CUE witIIout beina
required to treate a separare subsidiary. SBMS rruplwila dlat !II of ill ceIIu1a:" operatioDs
will continue to be stJUttuRIIy separated from tbDse of SWBT, IS requiRd by Scc:tioIl
22.903,'" and that it will provide CUE service only in markeIs wbete Ihe exisdDa LI!C is
someone otber Ihau SWBT.

11. Most of lhe commeota in respoose to lhe Motion are supportive of SBMS's
objective of providina 10caI excbauF compedtion. but COIDIIIeDter5 cIiffct' OIl wbelher
SBMS's request for declaratory ruJiDa is an appropriate ve!lic1e to aceomplisb dJis
objective.21 Ameritech supports SBMS's Motioa. slItiDa that JI'II1l of lbe modoIl wiD
facilitale lhe furtber deve\opmeDt of fWI and fair c:ompetition across lbe bradIh of lbe
telecomDlllllic:at zrwhlpIaoe.22 AmeriteclJ IlJIFSfS Ihrce IIIOdi1icalioas to lbe relief
requested by SBMS: that (1) lhe CommissiOll extaId lbe requested relief to all RBOC
ceUuJar affiliales;21 (2) ·out-of-rqiOD· service sbooId be defimd on lbe basis of lbe RBOC's
state-specified 10caI exchange certification areas;3f and (3) relief sfIould be eJIaIdcd to all
RBOC affdiates. because lbe struetural separation rules serve to handicap RBOC euerprises
in lbe nwtelplace.2l

12. BeI1 Atlantic argues lhal an interpretive rulina is not the appropriate fonun to

" SBMS lIOla 1Iw it iJ 1101 IlICkiDa 10 o<quirc 1be cWtiDIlEC in I1l)' marl<cI, IIId does IlOl fCIlII*l •
rolin, tbal would permit it 10 do 10. S. SBMS NOIiaD • ii-W, _ 3.

.. SBMS also AIJIIOI tbal !be Ilr.-aI ......... nqain:aJeatI of Sectioa 22.903 for ID-reaImJ cd1uIR
oervi<z - qo-at ..... IBd ...... lie eIImiaMaI. SBMS does _ led: • dolermiDaIIoa of dJiI Iuue bJ Ita
req.- for decIanIory ruIia&, bowevw. S. SBMS Notiaa • 26.

" TWT eo- II 4, BdJ AtIaalic eo- II 2, ICC CoIll1llOllU II 3-4.

" AmeriUdJ Co_II. 1-2.

" Id. 11 8.

" /d. 11 ,-6.

" AmeriUdJ Colll1DODlI 11 8-9.
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address SBMS's proposal." Instead, Bell Atlantic urges the Commission to initiate a
rulemaking thai would reeumiDe the separate subsidiary requiremetus for RBOCs providing
cellular service, wbether in-region or out-of-region. Z7 Bell Atlantic DOleS that Ihcse rules
were developed before the AT&T divestiture and are long overdue for a comprebensive
review. Time Warner Telecommunications ("TWT") states that il is supportive of SBMS's
motion, but requests that the Commission condition its action on requiring SBMS to WJbuDdle
the features and fimctions of its cellular DelWort (e.g. WJbuDdling air time and
interconneetiDg its switebes with switch-based rescllers) to mate tbcm available to SBMS's
land/iDe and wireless competitors, including TWT.21

13. The Illinois Commerce Commission (ICC) aIao arsues that SB~S's tnotion is too
narrow and thai the Commission instead should initiate a general review of its ceUular rules
by issuing a Notice of Inquiry ("NOI").2t The NationaJ Association of RepJatory Ulility
Commissioners ("NARUC") supports ICC's position, aDd DOteI tbat any proposed cIwJ&es to
any aspect of the federal and state multi-jurisdictional frameworb tbal distingnisIt between
cellular and landJiDe savkes must be carefully examiDed.JO The ICC believes tbat an NOI is
oecdcd to address a variety of issues related to the promotion of effective competition in
wirelinc services.I' For example, while the ICC lICbIowIcdFs that "there may be inb:reDt
effICiencies to be lainecl by aUowm, physical fllCiIitiea to be IIICd 10 provide bolh IaDd1iDe
and ceUular teJemmmuojcatioos," it ia com:cmed that 1IaleI' abiIIIIa 10 reauJate intrurate
telecornmunitations servicel may be restricled if SBMS II aIIowecIlo provide out-of-repoo
CllB.s:a The ICC abo arpes that SBMS's Motion requires a detIlrminItloa of lbe a1IeIIt 10
wbIch a compury provldiDa bolh ceUular UId IIDdIlne servlces would be subject 10 lbe same
rules and rep1atlons applicable 10 odw:r carrlen providIDIllDdllne serviceI.D For example,
the ICC CODteDds, the ru1es under which landJiDelceUular cotnpaDIea operate may be

" Bell AdaDdc eo-.. II 1-2.

" lJI. 112·].

" TWT CoIlllllCllllIl4-5.

.. ICC Co_ II 2.

" NAAUCe-. II 9. Oa 0cI0ber II, 1m, NAAUC submlned a 'a..- for AudlorizIdoa '" File
Out-ot·TUIIe, AJtenlaIe""- tor "Ex Pone" T_ IlId Co-. ot die NatIolIII AaocIaIIOlI of
RcpWory Ulility e-nriuIonen.' We bereby lIl:COpI tbese IIle-tIled COIIIIIIaIIa IlId coaaIder lbem ill dill
Order.

" ICC CoI\llDCllll II ]-4.

" ICC COllllllOlllS II 6-7. Sa abo, NAAUC CollllllOlllS II 9. "(I)I is crilical dill SWes' lbiIities 10
relUlue iulrutIIe telecommuDicatloas savic:a are 110I inadvertently restricted or preempIed." [d.

" ICC CommmlJ at 9.
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inconsistent with the rules applied to IandliDe companies providm, PCS." Finally, the ICC
objects to any effon to roll bact existing RBOCJcellular sttueturaI separation requirements
affecting iD-regioo service without a comprehensive rulemaking proceeding.II

14. SBMS's Motioo is opposed by Nextel on procedural and substaDtive grounds.
Nextel fl1Sl contends that Section 22.903 is clear on its face and, therefore, there is DO

controversy or uncertainty that requires resolution by declaratory ruling. J6 Assuming a
question of iDterpreration exists, Nexrd CODteDds that SBMS's request is pretlWUre, because
of the uncenain stare of Commisaion's poIJcles for development of \limless~ I!!d
the possibility of legislation thai would allow RBOC entry into interLATA 1IWbu.J7 Nextel

.also criticizes SBMS for not addrasm, bow its integration proposal would al10cate joiDt and
COtDtDon COIlS to separate regulated services from nonregular.ed services, or how aIIowm,
SBMS to provide integrated CIJ.E would affect R80C joinl VClllUreS comprised of PCS and
both In-region and out-of-region cellular openoona.JI In addition. Nextel UJ1a tbat SBMS
does DOt addras how it will separate its iD-region and out-of-region cellular operations. J9

Nextel DOleS that SBMS bas not proposed any ru1es thai would substitute for struetun1
separation. 40

15. In ill reply COtDIDeDII, SBMS assens that DOlle of the COIIIJDeDlerI dispute its
core contention that the ntionaIe for structural separation does not apply when an R80C
cellular affilialll is operatina out-of-region of the affiliated RBOC.<I SBMS also &IJUCS tbat
resolution of its request by declaratory culm, is appropriate, because it presents • II&ITOW

legal issue regarding the proper interpretation of Section 22.903. To the eXleDt that
commenters tuge the Commission 10 initiate a broader inquiry or rulemalcin&, SBMS &IJUCS
thai their commenrs are beyond the scope of the proceeding and are not relevant 10 ita
resolution, although SBMS aIao agrees such a broader proceeding would be desirable.G

.. ICC Commoau II 6, 9.

" ICC CoIlllllODlS II 14.

" Nate! eo-. II I.

" lJI.1I14·15.

" [d. II 11-12.

" [d. at 12.

.. [d. at 9-10.

.. SBMS Reply Commeots II 2.

.. SBMS Reply COIlllllCllU II 3-4.
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IV. DISCUSSION

16. M 1 tbresbold maner, we tiDd merit in SBMS's CODteDlion!bat when the
language in Section 22.903 was f1fSt adopted, the Commission did not conrempIale RBOCs
providilla out-of-resion cellular service. Nevertbeless, we conclude !bat the relief requested
by SBMS is DOt amenable 10 1 grIIIl by declaratory ruJinc. On its face, Section 22.903
makes no distinction between in-region and OlIt-of-~ ceUular service provided by an
RBOC IffilWe. 'IbuI. 1 literal readilla of the ru/e indicall:s thal an RBOC-aftiliared ceUuIar
licensee R1UIt maiuraia IttUcIllrll separation froI!J the RBOC.~ of where it provides
service. SimiJarIy, the prohibition in SeI:tion 22.901(1) on ceJIqJar affiliates 0WlliD& IandJiDe
equipmem appears 10 apply whether the ceUular licealIae is providiDa serrice in-rqioa or
oul-of-region. The Commission bas not previously considered the distinctioa between in­
region and OlIt-of-rcgion service.

17. In its reply COIDIDCDtJ, SBMS requests tbat if the Commission is WIlIb1e 10 grant
1 declanlOJy runn" it Ibould issue SBMS 1 waiver of Sccdoo 22.903 10 dJe exteDt ncc:eaAl')'
10 allow it 10 provide integrated CILE service." AJtbou&h we decIiDe 10 lDrerpret Sccdoo
22.903 by decluatory runn, as requested by SBMS, on our own IIIOtion, we wiIll1e1t
SBMS'. peIiIioII IS 1 requesI for waiver." The COIlIIIIiujoa may esemae its diIcretioa 10
waive 1 rule Where there is "JOOd CIUIC" 10 do 10," because dJe parIicuW ticu would mate
Slril:t compIilnce witb the rule inronsisIr:DI witb !be public iuraat.- WaiveI'thuJ is
appropriare only if special cirallllSW!CCI WImJIl 1 deviation from dJe JCIIl:dl rule, and IIlCb
1 deviation will beaer serve !be public iDIercat !ban adherence 10 dJe .-u rule.41 PurIber.
!be Commission'. grant of 1 waiYel' must be based on utic:uIaled,reuonable 1taDdaIda!bat
arc predictable, workable, and not susceptible 10 cIiscrimiDatory applicatioll." We believe
lbal the diffCItIIIiaJ trcaIDlCm resultiJla from 1 waiver would not undennine competition or
otherwise violate !be Communications Act. For !be reasons statI:d below. we fiDd lbat SBMS
ba$ made !be required showing.

18. As 1 general mattet. 'we tiDd lbal rigid application of Section 22.903 10 SBMS'.
CllE proposal would not serve dJe public interest objectives of the rule. As noted above.
the restrictions in Section 22.903 were plaecd on the RBOCs 10 prevent tbem from "usilla
predalOry pricilla tactics or misallocating !be sbared COSlS of cellular and conventional

.. /d. II 8, _ 6.

.. Set Sectioao I.3I11d 22.19 orlbe Commissioo', rules. 47 C.F.R. It 1.3.22.19.

os /d.

.. WAlT IlJJdio v. FCC. 418 F.2d \153. 1159 (D.C. Cir. \969). alT. d.med, 409 U.S. \027 (1972).

n /d. II 1157; NOIT"-r C.lbdtJr Tdq>/r<>ne Co. v. FCC, 897 F.2d 1164. 1166 (D.C. Cir. 1990).

.. NortJwur C4/lM/m'. 897 F.2d 1166.
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wireline service . . . . ••• In particular, !be Commission expressed concern that wilbout
sauclllrll scpacaDon, RBOCs could favor their own cellular affiliates dJrouaf1 improper CI'OSS­

subsidization or discrimiDatory inren:onDl:dion prKticea.- Accordin&ly, Section 22.903
requiRs stl1ICCWal separation between SBMS'. ceUuJar ICCivitics and SWBT·. Iandline local
exchange ICCivitics. Because SBMS is struetura1Iy separate from SWBT, boWever, we ICC lID

need 10 impose addili01UJ1 stI'UcllInI separation requirements on SBMS 10 !be exteDl it aeckJ
to provide Iand1ine service in coojunction with its out-of-reJion ceUuIar service. Firat, the
existiDlllfeguards insuJatiDg SBMS from SWBT already prevent SBMS from using its
affiliation with SWBT 10 cross-subsidize either ceUuJar or CILE. Secoad, rherc is liUJc risk
of SBMS beiDa able 10 obtain prcfcmJtiallocaJ excllangc ICCeII in areas not served by
SWBT. ~,requiring additional safcIuarda 10 acparafl: SBMS'. celJular operations from
its CllE operations would serve no purpose.

19. We further coocludc tbat requiring SBMS 10 create 1 SIlUCIW'alIy acparafl: CDtity
to provide CI.l.E would impose 1 .ipiticaut IIId UnneccsSl1)' regulatory bwden on 1

potenIia11y valuable service. To provide CLLE on 1 c:ompctitive and COIt-dfec:tivc buD,
SUMS proposca to iuregrate Iand1ine faciliIies witb its cxiatiDI cellular network IIId
switchel." SBMS also plans 10 combine celJular and CI.l.E llJICf'IIions, audI IS aedit
confirmation, billiDa and colIectioo, customer care, and fiuaucia1 COIIIrol.S1 rmalJy. SBMS
intends 10 o.ffer customcn "OJ!C-1IOp Iboppilla" and UDifiaf billiDa for combiDationl of
wirelinc and wirc1csl service.53 We Ip'ee wilb SBMS that this proposed iDqrIdoa of
wireless and 1aDdline services offers PJbatantial benefits to COJISUIIIerI by IvoldiJlJ dupJk:advc
costs, inl:reasiDa efficiency, and eobaucina SBMS'. abiIily 10 provide innoVllivc 1CI'Yil:e. If
we were 10 impose stl1ICCWal separation rcquiremcDIa, SBMS would be precluded from usiDa
its existing cellular facilitics.switcbcs, systemalDd pcrsonnellO provide CU.E service. and
these benefits Jaraely would be lost.

20. We also fiDd lbal grantiDa 1 waiver 10 SBMS 10 provide intqrated CU.E will
promote significam COlJUIliIsion objectives by CIlCOUI'IIinIlocal loop competition. l'be
development of wireless services is one of ICVeral poteutiaI sources of competition dial we
have identified 10 bring marbt fon:ca 10 bear on the existing LECa." We have noted dial

.. /981 OrrkT, 86 FCC 2d 469 II 148.

.. /982 OrrkT, 19 FCC 2d 58 _ 143...,.

" SBMS MocioIl_ \3·14 .

" /d... 14.

" SBMS MOlioo II 14.

.. In !be M_ of Price Cap PerformaslI:c 1lc'ricw for Local E1dlaD&e Curien, CC Docket No. 94-1,
9 FCC Red 1687 (1994) II 12 (allocllioo of IpOCUWII for DOW wimeu servica, aloaa willi Opca N-':
An:bi_ Tariffs. cxpaDded iolerCOllllOCtioa, 100 du bIM tedIDoI"Il', IIId video dialtoae, "arc all aarapIeo
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"[elfficiellt provision of wireless service may also create alternatives for those not served by
traditional wiJeline providers and should create competition for existing wireline and wireless
services."5j Allowing SBMS to provide ClLE will help to iDuoduce such competition in the
marb:ts where SBMS opcnlCS. Moreover. because SBMS inIeDds to integrate wireline
services with its existing cellular infrastructure in tbese markets. it bas the potential to
provide competitive choices to the public rapidly.

21. In grantina a waiver to SBMS. we do not discowIt the commeDlS of those who
urge us to IIIIdertake a broader inquiry do !be sttuetural safe&uuds appJical>le to RBOCs.
the relation between our regulation of c:eUuIar and our reauJation of PCS. and other similar
regulatory issues. We do not a,m:. however. that graDling relief to SBMS is premature
until all such issues have been resolved. The waiver pored by this Older is limited in
scope in that II waives !be existina slIUclIIIa1 safeJUIIIIs applicable to RBOCs in !be case of
out-of-region ICtivities by a ceDular liceDsee that is a1mIdy iJlIuUled from its RBOC aft'iliate.
The waiver also does not addmss issues re1atiDg to in-rqion ICIiviIia by RBOC-aftiliatcd
cellular liceDsees or questions of cellularlPCS c:ompanbiIity. TWT COIIIeDds that competitive
Iandline exclJaDge providers sbou1d be n:quired to UDIJuDdle lbeir 1IerViceI. RadJcr lbIn
address TWT's claims in !be IlIROW seaiDa of this proceecIiDg invoIviDI a limited waiver of
our struetura1 separation rules. we iDfeIId to Iddras TWT's c1aims la !be IarJer conIeXt of a
ru1ematiJIg. In !be iDferim. we believe it is sppropriaIe to allow SBMS to contiIIue to offer
service on a buodled basis in Iigbt of !be fact that SBMS provides primarily c:eUuIar service
on an out-of-rqIon basis." We agree widl COIIlIIIeIIlerI .. to the impoItance of these issues,
but they are beyODd !be scope of this proceeding and lberefore can and sbouJd be dealt with
separately. We emphasize that JI'aDling !be limit.ed relief requested by SBMS at this time
should not be conslI1Ied .. a prejudgment of any of tbese issues.

22. We also disagree with ICC and NARUC that relief sbou1d not be granred to
SBMS because of lIIICerUinty regarding !be extent of state n:guWioa of combined
ceUular/1andline service. Our decision does not affect states' authority to regulate 1aDdlinc
service wilbin lbeir jurisdictions. Thus. it does not relieve SBMS of its obligation to receive
authority from !be ICC. subject to the same criteria as any other applicad. for the provision
of local exchange services. 51 Our decision removes a federa1 barrier to SBMS's provision of

of !be ma-ma copabiIity of Ibe Idcpbooe nelWort. aDd 111 c:oatribule 10 IIIIkiD& _ DelWort opal 10 IIIIrtel
forces").

" S.. Impicmealllloa of Section 309(;) of !be CommwlicIIioas Aa - Compelitive BiddiD&. SecoII4 Report
and Oniu. PP Doc:tet No. 93-253, 9 FCC Red 2348 (1994) II 17.

.. Su BuodIiD& of Cellular CUslomer I'RmiJea Equipmem aDd Cellullr Service, Report and Ortkr. 7 FCC
Red 4028 (1992). The Collllllissioa c:oacludcd _ it is iD lbe public iDterest "10 allo.. cellular CPE aDd cellullr
service 10 be offcral on I buDdlcd basis. provided _ !be cellular service is also offen:<!~Iy on I DOD­
discriminatory basil.· Id. II 4029.

Sf ICC Comments II II.
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oUI-of-region wireline service. but does not preempt state authority over intrastate services.
Regarding ICC's COllCCm that we retain strucIUraI separations for in-region service. we agree
that this issue sbouJd not be addressed in this proceeding. but do not believe it precludes
granling the narrow relief requested by SBMS.

23. Finally. we note that this lUling in no way relieves SBMS of any restrictions that
maybe imposed by the Modification of Final Judgment on its ability to provide out-of-region
Iandline service. Under the MFJ. the District Court bas allowed the RBOCs to provide
cellular and other wireless st'!"V!ces acros~ LATA 00u~," .If SBMS's proposed
provision of 1aDdliue !lCrvice also were to extend &Cross LATA boundaries. however. it
would require 5epaRte anaInis Under the MFJ's inter-LATA service restrictions. Because
our concern is with the application of !be Commission's rules, DOt enforcemenr of the MFJ.
we see no need to address this issue here." Thus. SBMS remains responsible for -Idna
any relief that may be necessary from the Department of Justice and the District Court before
implementing its CI..LE proposal.

24. Based on the above. we r~lIClude that Section 22.903 shouId be waived to !be
extent neccssuy to allow SBMS to provide CU.E in &rQs not served by SWBT. AI
suggested by Ameritecb. we will define SWBT's service area based on tbe local exchmce
certification &rQs specified by the relevaDI state authorities. Because we~ IICtiD& on
SBMS's motion by waiver. this Order does DOt apply to any other RBOC-atliIialed ceUuIar
entity that may seek similar relief. We are prqI8n:d. however. to entertain similar n:quests
by such entities who propose to offer out-of-region landline service UDder the same
conditions as SBMS. and we will evaluate such requests UDder the standards alticuJated in
this Order." We delegate to the Wireless Telecommunications Bureau the authority to act on
any requests that present SUbstantially similar situations. "'

V. ORDERING CLAUSES

25. ACCordingly. IT IS ORDERED that. pursuant to the authority of Sections 4 and
303 of the Communications Act of 1934, as amended, 47 U.S.C. If 154 and 303. and
Section 1.2 of the COIIlmission's rulea. 47 C.F.R. 11.2. the Motion for DecIuatory RuJioa

51 Su. '.". U.S. Y. Walcm EUaric 0>., Slip Op. (D.D.C. loauuy 28. 1987); U.S. Y. Walcm I!karlc
Co" Slip Op. (D.D.C. Scpcembc, 6, 1981). MOIl.-mly. Ibe DiJtricl Coun JI'ID!ed llIIOtioa by Ibe RI!OCa
10 modify Sectioo II(D) ollbe MFIIO a1Iow Ibcm 1O)lRIVicle~~ acmu LATA bowIdaries. Su.
U,S. y. Wmcl7I Eka7k 0>.• Slip Op. (D.D.C. April 28, 1995).

.. Su, •., .. Applicatioo of New Yort SMSA Ltd. Panucnhip. 58 1UllI. Rea. 2d (PelF) 525, 530 (l98.S);
AppliCllioa of Bell Adllltic: MobUe Syscems of Phlbdelpbia, IDe.• 61 1UllI. Rei. 2d (PelF) 141. 143 (1986).

.. Se. WAlT Radio II II57.

•• The Wireless TelccoDlDlUlliCllioDS Bureau m.ay act 00 dcleilled antholil)' punUIDI 10 Seiction 0.331 ofl/oc Commissioo" rules. 47 C.F.R. f 0.331.
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filed by Southwestern Bell Mobile Systems, Incorporated IS DENIED.

26. IT IS FURTIlER ORDERED that, pursuant 10 lbc aulbority of Sections 4 and
303 of lbc communications Act of 1934, as amended, 47 U.S.C. fll54 and 303, and
Sections 1.3 and 22.119 of die Commission's Rules, 47 C.F.R. fl1.3 and 22.19, a waiver
of Section 22.903, 47 C.F.R. § 22.903, is GRANTED 10 Southwestern Bell Mobile Systems,

Incorporated.

-CORRECTED

FCC 95428

Before tbe
FEDERAL COMMUNICATIONS COMMISSION

WasbinllOll, D.C. 20554

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
ActiDI Secn:W)'

In lbc Marler of

Advaoced Communications Corporation

Application for Extension of Time 10 Consuuct,
Launch, and Operate a Direct Broadcast Satellite
System

Application for Consent 10 Assign Direct Broadcast
Satellite CollSlrllCtion Permit from Advanced
Communications Corporation 10 Tempo DBS. Inc.

Application for Modification of Direct 8roIIdcast
Satellite Service CoDSlIUCtion Permit

)
)
)
)
) File Nos. DBS-94-IlEXT
)
)
)
) DBS-94-15ACP
)
)
)
) DBS-94-16MP
)

MEMORANDUM OPINION AND ORDER

Adopted: October 16, 1995 Released: October 18, 1995

By lbc Commission: Commissioocr Quello m-mma and issuina a stalCIIIeI1t ;
CommissiclnI:r 8Im:U diIaaIIiua and issuina a IlatemeDt;
Commisslooen Nesa and Cbooa issuing scpanfC statements.
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